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INTRODUCTION

COME NOW the respondents, Michael A. Price, Thomas W. Price
and “Jane Doe” Price (hereinafter referred to collectively as “Price”), by and
through their attorneys, Comfort, Davies & Smith, P.S. and Steven W.
Davies, and submit their brief in response to the appellants (hereinafter
referred to collectively as “Mitchell”) appeal. The respondents, Michael A.
Price, Thomas W. Price and “Jane Doe” Price, hereby adopt and incorporate
the factual assertions and legal arguments expressed by respondents Reid,
Byrme, and Oldfield as if fully set forth herein.

The trial court properly granted summary judgment dismissing the
claims by Mitchell against Byrne, Reid, Oldfield and Price. The trial court
properly awarded attorney’s fees as this action was frivolous, was advanced
without reasonable cause, and did not involve unresolved theories nor issues
of first impression.

RESPONSE TO ISSUES PERTAINING
TO ASSIGNMENTS OF ERROR

1. The trial court did not err and properly found that NW
Commercial did not make a valid assignment of
claims to Mitchell and granted partial summary
judgment.

2. The trial court did not err in granting summary
judgment based upon the statute of limitations.



3. The trial court did not err and properly dismissed the
plaintiffs’ claim of personal liability as to defendants
Price.

4. The trial court did not err and properly awarded
attorneys’ fees to all defendants, including the Prices,
on the basis of defending a frivolous action.

I. FACTS

A. Statement of Substantive Facts

Throughout the appellate brief and the trial court record there is no
mention of any wrongdoing on the part of the Prices. The Prices were
members only of NW, LLC. FFCL 2; CP R

At the time of filing the lawsuit, the plaintiffs were investors in NW
Commercial Loan Fund, LLC, which was in bankruptcy. FFCL 3; CP .
Although one of the plaintiffs had purportedly assigned NW Commercial
Loan Funds’ claim to the plaintiffs, the assignment of the claim was made
after NW Commercial Loan Fund had filed bankruptcy. FFCL 3; CP .

NW Commercial Loan Fund had not listed any claims against Price in its

bankruptcy filings. FFCL 3; CP . NW Commercial Loan Fund had not

1

Findings of Fact and Conclusions of Law Regarding Defendants Prices’ Motion for

Attorney’s Fees and Costs and Judgment were entered by the trial court on May 18,
2007. The clerks papers were supplemented by the defendant Oldfield. True and
correct copies of the aforementioned pleadings are included in Appendix A.
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given notice nor received permission from the bankruptcy court to assign any
NW Commercial Loan Fund claims against Price or any of the respondents.
FFCL3;CP .

At the time of filing the lawsuit in July of 2004, Mitchell knew that
most of their claims (misrepresentation, fraud in the inducement, breach of
fiduciary duty, and negligence) had a statute of limitations of three years or
less from the time of discovery. FFCL 4, CP . Mitchell also, in March
0f 2001, more than three years before filing suit, met with defendant Byrne
and defendant Oldfield to discuss the same issues that were the subject of this
litigation. FFCL 4, CP .

Furthermore, on July 9, 2001, more than three years before filing suit,
attorney Michael H. Woodell, on behalf of Mitchell, sent a letter to Mitchell
setting forth substantially all of Mitchells’ claims demanding that insurers be
put on notice of claims and damages to Mitchell. FFCL5;CP . On
December 20, 2003, attorney Miles A. Yanick, delivered a memorandum to
plaintiffs reciting a chronology of facts regarding the litigation and advising
plaintiffs “to be safe, any action should be filed no later than February 2004”.
FFCL 4; CP ___ . Despite these clear warnings, the plaintiffs did not file

suit until July 30, 2004. FFCL 6; CP .



Both Prices were members only, not managers, of NW, LLC, and
were not involved with day-to-day operations. FFCL 2; CP . Further,
the Prices were not managers of any entity and were not members of NW
Commercial Loan Fund. FFCL 2; CP . The Prices had no knowledge
of the 1999 Graham Square assignments of deeds of trust. FFCL 2; CP
____. None of plaintiffs were aware of any misrepresentation by either of
the Prices or of any facts in support of their claims against the Prices
regarding breach of contract, misrepresentation, Consumer Protection Act
violations, fraud, fraud in the inducement, breach of fiduciary duty and
negligence. FFCL2; CP .

B. Statement of Procedural Facts

On July 30, 2004, Mitchell filed a complaint for breach of contract,
negligence, misrepresentation, fraud, breach of fiduciary duty, negligence,
professional malpractice and violation of the Consumer Protection Act. FFCL
1; CP . The claims against Price in this complaint were limited to
claims of breach of contract, misrepresentation, Consumer Protection Act
violations, fraud, fraud in the inducement, breach of fiduciary duty, and
negligence. FFCL 1; CP .

On October 31, 2005, the first Motion for Partial Summary Judgment



was made and granted. FFCL 8; CP _ ; RP 26; CP 999-1005. The trial
court granted partial summary judgment in favor of all defendants, including
the Prices, and dismissed all claims “assigned by NW Commercial Loan
Fund to the plaintiffs”. FFCL 8; CP . Appendix B. The court found
that the purported assignment was not disclosed on the bankruptcy schedule.
RP 26.

On May 19, 2006, after additional discovery, the trial court granted
summary judgment in favor of all defendants, including the Prices, and
dismissed all of Mitchells’ remaining claims with prejudice. FFCL 9; CP
_ ; RP90-91; CP 1884-1887; Appendix C.

The Court entered findings and order for entry of final judgment on
all claims by stipulation of the parties. CP 2224. The court certified the
judgments as final and appealable. CP 2235. Mitchell followed by filing this
appeal. CP 2237.

A motion was made and granted for attorneys fees by Price pursuant
toRCW 4.84.185. FFCL6,13;CP__ ;CP 1892,2015,2045,2210-2214;
Appendix D. The trial court held that Mitchells’ pursuit of claims in
violation of the statute of limitations and based on an invalid assignment by

NW Commercial was frivolous. FFCL 8, 9/3, 4, 5; CP . As such, the



Prices were entitled to, and were awarded, on June 23, 2006, reasonable
attorney’s fees and costs in the amount of $37,912.52 for Tom W. Price and
“Jane Doe” Price and in the amount of $30,472.71 for Michael A. Price.
FFCL 10, 11, 12, 13; CP __ ; CP 2205-13. The fees charged and costs
incurred by respondents Prices’ counsel were reasonably necessary in order
to defend against appellants’ claims. FFCL 10; CP . The appellants did
not object to the reasonableness of Prices’ attorney’s fees and costs incurred.
FFCL11;CP .
On June 23, 2006, the court ordered:

ORDERED, ADJUDGED and DECREED that the
respondents’ Price motion for an award of reasonable
expenses, including attorney’s fees and costs, is granted.

It is further ORDERED, ADJUDGED and DECREED that
the respondents Tom W. Price and “Jane Doe” Price are
awarded reasonable attorney’s fees in the amount of
$35,066.00, costs in the amount of $2,836.81, for a total
award of $37,912.52; the defendant Michael A. Price is
awarded reasonable attorney’s fees in the amount of
$30,463.00, costs in the amount of $9.71, for a total award
0f $30,472.71. Said respondents are entitled to judgment in
the aforementioned sums with interest at the rate of twelve
percent (12%) per annum from today’s date until paid in
full. (Emphasis Added).

FFCL 13; CP .

On Friday, May 18, 2007, Findings of Fact and Conclusions of Law



and Judgment were entered at the trial court level memorializing the prior
orders of the court and a judgment for attorneys fees. Appendix A. Again,
there was nothing submitted by the plaintiffs supporting Mitchells’ argument
that the Prices had committed any wrongdoing or that there was any basis for
personal liability.
III. ARGUMENT AND ANALYSIS

A. Standard of Review

The court reviews a grant of summary judgment de novo. Jones v.
Allstate Ins. Co., 146 Wn.2d 291, 300, 45 P.2d 1068 (2002). The court will
engage in the same inquiry as the trial court, viewing all facts and inferences
in a light most favorable to the nonmoving party. Wilson v. Steinbach, 98
Wn.2d 434, 437, 656 P.2d 1030 (1982). Summary judgment is appropriate
where 'the pleadings, depositions, answers to interrogatories, and admissions
on file, together with the affidavits, if any, show that there is no genuine issue
as to any material fact and that the moving party is entitled to judgment as a
matter of law.' CR 56(c). The court will affirm a grant of summary judgment
where reasonable minds can reach only one conclusion based on the
admissible facts in evidence. Smith v. Safeco Ins. Co., 150 Wn.2d 478, 485,

78 P.3d 1274 (2003).



In regard to appellate review of Findings of Fact and Conclusions of
law, the review is limited to determining whether the findings are supported
by substantial evidence, and whether the findings support the trial court's
conclusions of law and judgment. Sea-Van Investments v. Hamilton, 71
Wn. App. 537, 861 P.2d 485, (1993) Citing Holland v. Boeing Co., 90
Wn.2d 384, 390-91, 583 P.2d 621 (1978).

B. NW Commercial did not make a valid assignment of claims to the
plaintiffs.

Mitchell argues that he was validly appointed as a manager of
NWCLF. The Prices disputed this and have not abandoned this position.

Mitchells’ attempt at assignment of claims was violative of both bankruptcy

law and public policy.
1. The assignment of claims was a distribution to the
members.

The assignment of claims constituted an illegal distribution of assets
and was invalid. This determination was properly made by the trial court.
An LLC cannot simply make distributions to its members when the LLC is
insolvent or the distribution would render it so. RCW 25.15.235(1). RCW

25.15.235 states in part:

(1) A limited liability company shall not make a distribution
to a member to the extent that at the time of the distribution,



after giving effect to the distribution (a) the limited liability
company would not be able to pay its debts as they became
due in the usual course of business, or (b) all liabilities of the
limited liability company, other than liabilities to members on
account of their limited liability company interests and
liabilities for which the recourse of creditors is limited to
specified property of the limited liability company, exceed the
fair value of the assets of the limited liability company, except
that the fair value of property that is subject to a liability for
which the recourse of creditors is limited shall be included in
the assets of the limited liability company only to the extent
that the fair value of that property exceeds that liability.

The attempt to assign claims to the members of the LLC was an illegal
distribution and was properly held to be invalid.

2. The purported assignment clearly was violative of
Bankruptcy Law.

NWCLF was required to disclose all assets, including potential causes
of action, in their bankruptcy petition. The failure to do so violates 11 U.S.C.
§§363, 521(1), 554; FED R. BANKR. P. 1007. A discharged debtor lacks
legal capacity to pursue an unscheduled claim simply because the trustee,
having no knowledge of the claim, took no action with respect to the claim.
DeAtley v. Barnett 127 Wn. App. 478 at 483 (2005) citing Linklater v.
Johnson, 53 Wn. App. 567 (1989). In Linklater, the court held that a party
discharged in bankruptcy does not have standing to bring an action for
misrepresentation when the right of action accrued prior to the bankruptcy

and was neither disclosed nor administered by the bankruptcy trustee.



Linklater, at 568. The commencement of a bankruptcy case creates an estate
which includes all legal or equitable interests of the debtor in property as of

the commencement date.

NWCLF never disclosed any alleged claims against Price, nor
obtained bankruptcy court approval of any alleged assignment of claims prior
to confirmation of the plan. There was never a disclosure of potential causes
of action or claims to the bankruptcy court. By not disclosing the potential
claims against Price, those claims are no longer available to pursue or assign.
The assignment of those claims from NWCLF to Mitchell was invalid.

Mitchell attempted to argue that once the plan was confirmed, the
debtor resumed control over the assets of NWCLF and they were not required
to provide notice to the court or creditors in order to assign its claims against
the defendants. However, under Linklater, a debtor must have disclosed that
claim to the bankruptcy court in order to regain control of a potential claim
or cause of action. Here, since there was no disclosure, there was nothing to
regain. The failure of NWCLF to disclose the claim on the bankruptcy
schedule is fatal to the assignment. This was correctly held by the trial court.
RP 26.

3. Judicial estoppel applies in this case.

10



The trial court properly dismissed the assigned claims under the
theory of judicial estoppel. This approach has been followed in DeAtley v.
Barnett and Cunningham v. Reliable Concrete Pumping, 126 Wn. App.
222, 108 P.3d 147 (2005). In that, based upon the evidence submitted,
NWCLF and its members knew of the claim and failed to disclose it, the
decision of the trial court to apply judicial estoppel was correct.

C. The Court properly denied the motion for a third amended
complaint to add NW Commercial as a plaintiff.

The trial court’s denial of a motion to amend a complaint is reviewed
under an abuse of discretion standard and the trial court’s decision will only
be reversed when it is manifestly unreasonable, or exercised on untenable
grounds, or for untenable reasons. Wilson v. Horsley, 137 Wn.2d 500, 505,
974 P.2d 316 (1999);, 'fex Enterprises, Inc. v. Brockway Standard, Inc.,
110 Wn. App 197,39 p.3d 362 (2002), reversed on different issue, 149 Wn2d
204, 66 P.3d 625 (2003).

Where a responsive pleading has been filed, a party may amend its
pleading by leave of the court, and leave shall be freely given when justice so
requires. CR 15(a). The purpose of this rule is to facilitate decisions on the
merits, to provide parties with adequate notice of claims and defenses, and to

allow amendment of the pleadings unless amendment would prejudice the
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opposing party. Caruso v. Local Union No. 690 of Int'l Bhd. of Teamsters,
100 Wn.2d 343,349, 670 P.2d 240 (1983). The 'touchstone for denial of an
amendment is the prejudice such amendment would cause the nonmoving
party.' Id. at 350. Factors considered include undue delay, unfair surprise,
and jury confusion. Herron v. Tribune Publ'g Co., 108 Wn.2d 162, 165-66,
736 P.2d 249 (1987).

A court may also deny a leave to amend the pleadings based on the
futility of the amendment or the repeated failure of a party to cure
deficiencies in prior amendments. Culpepper v. Snohomish County Dep't
of Planning & Cmty. Dev., 59 Wn. App. 166, 796 P.2d 1285 (1990).

When considering a motion to amend, trial courts usually allow
amendments concerning facts similar to those in the original complaint. See
Herron, 108 Wn.2d at 166 ('Appellate decisions permitting amendments
have emphasized that the moving parties in those cases were merely seeking
to assert a new legal theory based upon the same circumstances set forth in
the original pleading."); Kirkham v. Smith, 106 Wn. App. 177, 181,23 P.3d
10 (2001) (allowing amendment three weeks before trial because 'the trial
court recognized the similarity between the essential elements of the Smith's

FIPA claim and their already-existing misrepresentation claim and concluded

12



that the amendment would not prejudice the {non-moving party}').
Generally, the party opposing the motion to amend cannot rely merely on
conclusionary allegations of prejudice and the trial court must articulate
reasons for its decision. Walla v. Johnson, 50 Wn. App. 879, at 883, 751
P.2d 334 (1988).

Finally, in some cases, CR 15(b) Amendments To Conform to the
Evidence may require pleadings to be amended. This rule states in part:

.... If evidence is objected to at the trial on the ground that it

is not within the issues made by the pleadings, the court may

allow the pleadings to be amended and shall do so freely

when the presentation of the merits of the action will be

subserved thereby and the objecting party fails to satisfy

the court that the admission of such evidence would

prejudice him in maintaining his action or defense upon

the merits.

(Emphasis added)

When evaluating whether a proposed amendment is prejudicial, the
court may consider whether it is untimely or an unfair surprise to the
opposing party. Wilson, 137 Wn.2d at 505. But a motion's untimeliness
alone, without more, is generally an improper reason to deny a motion to
amend. Herron v. Tribune Publ'g Co., 108 Wn.2d 162, 166, 736 P.2d 249
(1987); Caruso v. Local Union No. 690 of Int'l Bhd. Of Teamsters,

Chauffeurs, Warehousemen & Helpers of Am., 100 Wn.2d 343, 349, 670

13



P.2d 240 (1983); Walla v. Johnson, 50 Wn. App. 879, 883, 751 P.2d 334
(1988).

The plaintiffs filed their complaint in 2004. Mitchells’ first two
motions to amend their complaint were freely granted. The trial judge used
her discretion in denying the motion to amend the complaint for the third
time finding that Mitchell had not shown good cause for amendment and that
there were only two months until trial and that discovery cutoffs “have
probably long since run”. RP 41, 42. The motion to amend was denied not
based upon untimeliness alone, but was also based upon prejudice to the
parties in attempting to defend a completely new claim under a theory of
corporate disregard. Therefore, the trial court correctly denied Mitchell’s
motion to amend for a third time.

D. The disclosure of documents through discovery resulted in a
waiver.

The dissenting opinion in Harris v. Drake, 152 Wn.2d 480, 495, 99
P.3d 872 (2004), clearly states Washington law as it relates to privilege, work
product, and waiver:

It is widely accepted that if a party voluntarily discloses

documents to an opposing party, then any possible work

product protection for those documents is waived. (Citations

omitted). Although not all disclosures of work-product
protected materials necessarily result in a waiver as to other

14



parties, disclosure to an adversary does result in a waiver.
Because the protection is designed to protect an attorney’s
trial preparation and mental processes from discovery at the
behest of an adversary, clearly voluntary disclosure to an
adversary would almost invariably be seen as a total waiver;
see also Limstrom v. Ladenberg, 110 Wn. App. 133, 145, 39
P.2d 351 (2002), (concluding that ‘[i]f a party discloses
documents to other persons with the intention that an
adversary can see the documents, waiver generally results’).

More problematic is the situation where documents are
inadvertently disclosed. Indeed, there are no Washington
cases discussing the inadvertent disclosure of work product
protected materials. In the absence of state precedent, we
look to the Federal courts’ interpretation of similar rules of
civil procedure. Am. Dis. Corp. v. Saratoga W., Inc., 81
Wn.2d 34, 37, 499 P.2d 869 (1972).

Mitchell correctly cites the aforementioned dissenting opinion for the
proposition that if a party inadvertently discloses documents, a balancing test
is applied to determine if the work product related privilege is waived. Said
test includes the following four factors:
a. The reasonableness of the precautions taken
by the producing party to prevent inadvertent
disclosure of privileged documents;
b. The volume of discovery versus the extent of
the specific disclosure at issue;
c. The length of time taken by the producing
party to rectify the disclosure; and
d. The overarching issue of fairness.

In addition to the above, the dissenting opinion in Harris, citing In

re Grand Jury (Impounded), 138 F.3d 978, 981 (3.d Circ. 1998), also noted

15



at 496 that:

The Third Circuit of Appeals has noted that ‘in the case of

inadvertent or involuntary disclosures, the party asserting the

work product doctrine must pursue all reasonable means to

restore the confidentiality of the materials and to prevent

further disclosures within a reasonable period to continue to

receive the protection of the privilege’.

The case at hand includes both a voluntary disclosure, where any
claim to privilege is waived, and, no sooner than the date of Mitchells’
motion to strike, an alleged inadvertent disclosure. Mitchell did not take
reasonable precautions to prevent inadvertent disclosure. All documents
were produced without limitation and restriction and no privilege log was
included. Further, prior to April 27, 2006 no objection was ever made. The
volume of documents produced in relation to the alleged protected
documents, is not so extreme so to find that the disclosure was inadvertent.
There were four boxes of materials numbers 00001 - 09274. Mitchell
requested that 132 documents from the total number produced, be protected.

Mitchell waited six months from the date of disclosure to object. This
is not reasonable. This is especially true in that it was the defendant’s
respective motions for summary judgment that prompted Mitchells’ to

attempt to rectify the disclosure. It is quite clear that if the defendants,

including Price, did not file motions for summary judgment, Mitchell would

16



not have objected to these documents until the time of trial.

Fairness required the trial court to deny Mitchells’ motion to strike
and conclude that the disclosure was voluntary. Accordingly, the trial court’s
decision that Mitchells’ disclosure constituted a waiver, was correct.

E. Summary judgment based upon the statute of limitations was
appropriate.

1. Statute of limitations affects Price and the alleged claims
against them.

It was plaintiffs, despite their knowledge of claims and the right to
pursue legal relief, that waited to file their action outside of the three year
statute of limitation. The trial court correctly dismissed all of plaintiffs’
claims against all defendants. When reviewing an order of summary
judgment brought under CR 56, this court engages in the same inquiry as the
trial court. Wilson v. Steinbach, 98 Wn.2d 434, 437, 656 P.2d 1030 (1982).
The reviewing court considers the facts in the light most favorable to the
nonmoving party. Summary judgment is appropriate if the pleadings,
affidavits, depositions, answers to interrogatories, and admissions on file
show that there is no genuine issue of material fact and that the moving party
is entitled to judgment as a matter of law. CR 56(c). Bogle & Gates, P.L.L.C.

v. Zapel 121 Wn. App. 444 at 448 (2004).
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Mitchell contends in a footnote that their remaining claims involve
either breaches of contract or Consumer Protection Act violations and are
therefore, timely under the six-year or four year period of RCW 4.16.040(1)
or RCW 19.86.120. Price does not agree for several reasons.

First, in regard to the Consumer Protection Act and the statute of
limitations, this was not raised at the trial court level and cannot be raised for
the first time on appeal; therefore this court should not consider it. RAP
2.5(a); RAP 9.12; Washington Fed'n of State Employees v. Office of Fin.
Management, 121 Wn.2d 152, 157, 849 P.2d 1201 (1993).

Inregard to the contract allegations, a written agreement for purposes
of'the six-year statute of limitations under RCW 4.16.080(4) must contain all
the essential elements of the contract. If it is necessary to resort to parol
evidence to establish any essential element, then the contract is partly oral.
Bogle & Gates, P.L.L.C v. Zapel, 121 Wash.App. 444,90 P.wd 703 (2004).
Since there was partly oral evidence of the contracts, then any contract claims
would fall under a three year statute of limitations. Additionally when all of
the assigned claims were dismissed on October 31, 2005, all of the contract
claims were also dismissed.

2. Appellants Cause of Action accrued when they knew or
should have known that there may be injury or damage.
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The statute of limitations defense pursuant to RCW 4.16.080 and
Washington case law, states that an action accrues when the factual basis for
the action becomes known to the party bringing the action. Generally, the
statute of limitations begins to run when a party has a right to apply to a court
for relief. U.S. Oil & Refining Co. v. State Dep't of Ecology, 96 Wn.2d 85,
91, 633 P.2d 1329 (1981). To apply for relief, each element of the cause of
action must be susceptible of proof. Haslund v. City of Seattle, 86 Wn.2d
607,619, 547 P.2d 1221 (1976). The purpose of statutes of limitations is to
shield respondents and the judicial system from stale claims. When plaintiffs
sleep on their rights, evidence may be lost and memories may fade. Crisman
v. Crisman, 85 Wn. App. 15, 19, 931 P.2d 163 (1997).

While the determination of when a plaintiff suffered actual damage
is a question of fact, the issue can be decided as a matter of law if reasonable
minds could reach but one conclusion. Allen v. State, 118 Wn.2d 753, 760,
826 P.2d 200 (1992); Haslund, 86 Wn.2d at 620-21. Hudson v. Condon,
101 Wn. App. 866 at 875 (2000). The general rule in Washington is that
when a plaintiff is placed on notice by some appreciable harm occasioned by
another's wrongful conduct, the plaintiff must make further diligent inquiry

to ascertain the scope of the actual harm. The plaintiff is charged with what
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a reasonable inquiry would have discovered. "[0]ne who has notice of facts
sufficient to put him upon inquiry is deemed to have notice of all acts which
reasonable inquiry would disclose." Hawkes v. Hoffman, 56 Wash.120, 126,
105 P. 156 (1909). Accord Enterprise Timber, Inc. v. Washington Title
Ims. Co.,76 Wn.2d 479, 482, 457 P.2d 600 (1969); American Sur. Co. v.
Sundberg, 58 Wn.2d 337, 344, 363 P.2d 99 (1961) ("notice sufficient to
excite attention and put a person on guard, or to call for an inquiry is notice
of everything to which such inquiry might lead."), cert. denied, 368 U.S. 989,
82 S. Ct. 598, 7 L. Ed. 2d 526 (1962).

In this case, the plaintiffs were put on notice - they were obviously
concerned about their investments and asked questions. Mitchell began
inquiring as to the promissory notes and deeds of trust and when they
consulted an attorney regarding a cause of action, the attorney cautioned them
to be mindful of the statute of limitations. The Yanick memo in this case
clearly provided notice to Mitchell of a potential cause of action and when
Mr. Yanick believed the statute of limitations would run.

Mitchell asks this court to apply the discovery rule and toll the accrual
of the cause of action until Mitchell knew all the facts necessary to establish

liability and all damages. However, there is no requirement that the extent
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of damages be known, just that there may be damages. Mitchell need not be
aware of the full extent of the damages; knowledge of some actual,
appreciable damage is sufficient to begin the running of the statute of
limitations. Green v. APC,136 Wn.2d 87 at 96-97 (1998); Crisman v.
Crisman, 85 Wn. App. 15, 20, 931 P.2d 163 (1997); Zaleck v. Everett
Clinic, 60 Wn. App. 107, 112, 802 P.2d 826 (1991). The running of the
statute is not postponed by the fact that the substantial damages occur later,
and is not postponed until the specific damages occur for which Mitchell
seeks recovery. Green v. APC,136 Wn.2d 87 at 96-97 (1998).

In addition to the above, no reasonable argument can be made that the
factual basis of Mitchells’ claim was somehow hidden or unknown. Mitchell
argued to the trial court that information was fraudulently concealed.
However, the record is clear that Mitchell contacted two attorneys, both of
whom advised dates they believed were in accordance with the statute of
limitations. Dismissal of the actions on summary judgment based upon the
statute of limitations was mandated and appropriate based upon the evidence
before the trial court.

F. Mitchells claims were frivolous as they were advanced with
knowledge that they were beyond the statute of limitations, that

the claims were based upon an invalid assignment, and that here
was no evidence of or basis for personal liability against the
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Prices.

1. Frivolous
RCW 4.84.185, provides as follows:

In any civil action, the court having jurisdiction may, upon
written findings by the judge that the action, counterclaim,
cross-claim, third party claim, or defense was frivolous and
advanced without reasonable cause, require the nonprevailing
party to pay the prevailing party the reasonable expenses,
including fees of attorneys, incurred in opposing such action,
counterclaim, cross-claim, third party claim, or defense. This
determination shall be made upon motion by the prevailing
party after a voluntary or involuntary order of dismissal, order
on summary judgment, final judgment after trial, or other
final order terminating the action as to the prevailing party.
The judge shall consider all evidence presented at the time of
the motion to determine whether the position of the
nonprevailing party was frivolous and advanced without
reasonable cause. In no event may such motion be filed more
than thirty days after entry of the order. The provisions of this
section apply unless otherwise specifically provided by
statute.

A lawsuit is frivolous under RCW 4.84.185 when it cannot be

supported by any rational argument on the law or facts. Smith v. Okanogan
County, 100 Wn. App. 7, 24, 994 P.2d 857 (2000). Bill of Rights Legal
Found. v. The Evergreen State College, 44 Wn. App. 690, 696-97, 723 P.
2d 483 (1986). The action must be viewed in its entirety and only if it is

frivolous as a whole will an award of fees be appropriate. Biggs v. Vail, 119

Wn.2d 129, 133-37, 830 P.2d 350 (1992).
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RCW 4.84.185 authorizes an award of attorney’s fees for defending
frivolous claims and was enacted to discourage abuse of the legal system by
providing for an award of expenses and legal fees to any party forced to
defend itself against meritless claims. Skimming v. Boxer, 119 Wn. App.
748, 82 P.3d 707 (2004); Suarez v. Newquist, 70 Wn. App. 827, 855 P.2d
1200 (1993); Jeckle v. Crotty, 120 Wn. App. 374, 85 P.3d 931 (2004);
Skimming v. Boxer, supra; Forster v. Pierce County, 99 Wn. App. 168,
991 P.2d 687 (2000). The decision to award frivolous litigation attorney’s
fees is within the discretion of the trial court. Reid v. Dalton, 124 Wn. App.
113, 100 P.3d 349 (2004).

2. Statute of Limitations

Inreference to the three year statute of limitations, the facts and issues
were comprehensively briefed and argued by all parties in conjunction with
the defendants’ motions for summary judgment. It is clear and the trial court
properly concluded, that Mitchell was aware of claims and causes of action
by July 9, 2001. Contact and discussions with multiple lawyers, combined
with the Miles Yanick Memorandum dated December 10, 2003, confirmed
Mitchells’ knowledge that the three year statute of limitations was running

and “to be safe, any action should be filed no later than February, 2004”.
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Based upon the foregoing and the entire record in this case, Mitchell
knew that the July 30, 2004 filing of their complaint was beyond the three
year statute of limitations. Accordingly, the plaintiffs’ action was frivolous
and obviously, based upon the trial court’s rulings on summary judgment,
could not be supported by any rational argument based upon the law or facts.
The trial court concluded that “because plaintiffs knew in December of 2003
that they were fast approaching a statute of limitations on most of their claims
and because plaintiffs were clearly advised to file a claim no later than
February of 2004, choosing to file such claims after that date was frivolous”.
CLS5. Therefore, the plaintiffs’ action was frivolous and the Prices were
entitled to an award of reasonable expenses, including attorney’s fees and
costs.

3. Invalid Assignment.

The trial court concluded, supported by substantial evidence, that
“choosing to pursue claims based on an invalid assignment by NW
Commercial, which was in bankruptcy at the time, was frivolous”. CL 4.

4. Personal Liability of Price.

The facts and issues related to the personal liability of Price were

extensively briefed and argued in conjunction with the defendants’ motions
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for summary judgment. The Findings of Fact and Conclusions of Law clearly
identify the evidence offered by the plaintiffs relative to Price. FF2; CP
The Prices were members only of NW, LLC. They were not
managers of any entity, were not members of the NW Commercial Loan
Fund, and were not involved with day-to-day operations or managerial
aspects of NW, LLC. FFCL 2; CP . Further, the Prices had no
knowledge of the 1999 Graham Square assignments of deeds of trust. None
of the plaintiffs were aware of any misrepresentation by the Prices or any
facts in support of their claims of breach of contract, misrepresentation,
Consumer Protection Act violations, fraud, fraud in the inducement, breach
of fiduciary duty, and negligence. FFCL 2; CP . Further, a managing
agent for NW Commercial Loan Fund did a full review of all of the records
after the dispute arose with NW Commercial Loan Fund and before the
lawsuit was filed, and failed to uncover any misrepresentation by Price or any
facts in support of their claims of breach of contract, misrepresentation,
Consumer Protection Act violations, fraud, fraud in the inducement, breach

of fiduciary duty, and negligence.
Based upon the evidence before the trial court, both Mike Price and

Tom Price are protected from personal liability pursuant to RCW 25.15.010.
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The Prices cannot be personally liable unless it can be shown that they
knowingly and actively participated in wrongdoing. Mitchell did not, and
cannot, prove this. The Prices have repeatedly requested dismissal from this
action in that there were no facts supporting Mitchells’ claims of breach of
contract, misrepresentation, Consumer Protection Act violations, fraud, fraud
in the inducement, breach of fiduciary duty, and negligence against them. In
fact, on November 2, 2005, a letter was sent to Mitchells’ counsel
questioning whether the Prices should ever have been named in this suit.
Appendix E. A second letter was forward to Mitchells’ counsel on January
5, 2006 which is attached as Appendix F. Pursuant to the aforementioned
January 5, 2006 letter, on February 6, 2006, the defendant Tom Price met
with Mitchells’ counsel, reviewed all documents previously produced, and
candidly answered all questions. At the end of this meeting, the Prices
requested dismissal. Mitchell refused.

Based upon all evidence presented, the plaintiffs have failed to
establish a basis for personal liability. The Prices had no knowledge of the
assignments of deeds of trust, or the managerial and day-to-day operations of
NW, LLC or NWCLF, LLC. The plaintiffs did not offer any rational

argument based upon the law or facts in support of their action. Accordingly,
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the trial court concluded that it “viewed the plaintiffs’ action against
defendants Price in its entirety and is awarding attorney’s fees and costs to
defendants Price because the action, as a whole, was frivolous”. CL3. Both
Mike and Tom Price were entitled to an award of reasonable expenses,
including the attorney’s fees and costs. This clearly was a correct decision
by the trial court.
ATTORNEYS FEES

Under RAP 18.1(a), a party is entitled to reasonable fees and costs if
an applicable law grants that right. However, to obtain costs and fees
incurred on appeal, generally a party must comply with RAP 18.1 by advising
the appellate court of its request. Hedlund v. Vitale 110 Wn. App. 183 at
188, (2002) citing Wilson Court Ltd. P'ship v. Tony Maroni's, Inc.,134
Wn.2d 692, 710 n.4, 952 P.2d 590 (1998). This involves devoting "a section
of the brief to the request for the fees or expenses." RAP 18.1(b). See also
Wilson Court, 134 Wn.2d at 710 n.4. Compliance with RAP 18.1 is not
necessary, however, where "a statute specifies that the request is to be
directed to the trial court." RAP 18.1(a).

As stated above, RCW 4.84.185 authorizes fees and costs in this case

since both Prices were the prevailing parties at the trial court level. The
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Prices should not have been involved in this litigation and the trial court
agreed.

The Prices were awarded reasonable attorney’s fees and costs
pursuant to RCW 4.84.185; the Prices request that the award of attorneys fees
at the trial court level be upheld. Since they were entitled to attorney fees
below, they are also entitled to fees on appeal. RAP 18.1; Richter v.
Trimberger, 50 Wn. App. 780, 786, 750 P.2d 1279 (1988). The Prices
therefore, in that they have continued to be subjected to this litigation, request
an award of attorney’s fees and costs incurred on appeal in accordance with
RCW 4.84.185 and RAP 18.1.

CONCLUSION

The Prices join in and adopt the factual and legal responses of the
defendants and respectfully request this Court affirm the trial court’s
decisions.

Dated this 21* day of May, 2007.

COMFORT, DAVIE‘SN'J&’SMITH, P.S.

Steven W. Davies, WSBA# 11566
Jennifer M. Azure, WSBA #30494
Attorneys for Respondents Price
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APPENDIX
Findings of Fact and Conclusions of Law Re: Defendants Prices’
Motion for Attorney’s Fees and Costs entered May 18, 2007
Judgment entered May 18, 2007
Defendant Oldfield’s Designation of Clerk’s Papers dated May 18,
2007

Order Granting Motion for Partial Summary Judgment entered
October 31, 2005

Order on Summary Judgment entered May 19, 2006

Order Awarding Defendants Price Reasonable Expenses, Including
Attorney’s Fees and Costs entered June 23, 2006

Letter to attorney Christopher L. Thayer dated November 2, 2005

Letter to attorney Christopher L. Thayer dated January 5, 2006






PY. .

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

ROBERT R. MITCHELL, LISA
TALLMAN, MITCHELL FAMILY
LIVING TRUST, GARY GRENDAHL,
JOANN GRENDAHL, OLYMPIC

CASCADE TIMBER, INC., a Washington

Corporation, GM JOINT VENTURE, a
Washington Joint Venture Partnership,
ROBERT R. MITCHELL, INC,, a
Washington corporation,

| Plaintiff,

VS.

MICHAEL A. PRICE and JANE DOE
PRICE, husband and wife; THOMAS W.
PRICE and JANE DOE PRICE, husband
and wife; JAMES REID and SONJA
REID, husband and wife; KEVIN M.
BYRNE and MARY BYRNE, husband
and wife; ROBERT COLEMAN and
JANE DOE COLEMAN; THOMAS H.

- OLDFIELD and JANE DOE OLDFIELD,

husband and wife; NW, LLC, a '
Washington Limited Liability Company,

Defendanfs.

FINDINGS OF FACTS AND
- RE: DEFENDANTS PRICES’

THIS MATTER having come before the court on a motion by defendants Price for
an Order Awarding attorney’s Fees and Costs based on RCW 4.84.185 and the court having

considered the following:

1. Defendant Oldfield’s Joinder in Motion of Defendants Byme and Reid’s
Motion for Attorney’s Fees and Costs; v

2. Defendant Byrne and Reid’s Motion for Attorney’s Fees and Costs; _

FINDINGS OF FACT AND
CONCLUSIONS OF LAW -1
[swd\04516\findings of fact]
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PIERSE COUNTY, WiasHIngT
KV BTOGK COUNTY By g
BY DERLTY

NO. 04210247 8

CONCLUSIONS OF LAW

MOTION FOR ATTORNEY’S
FEES AND COSTS

ASSIGNED TO THE
HONORABLE KATHERINE
M. STOLZ

HEARING DATE:
MAY 18, 2007

COMFORT, DAVIES & SMITH, P.S.
1901 65™ Avenue West, Suite 200
Tacoma, Washington 98466-6225

(253) 565-3400 - Fax (253) 564-5356
E-mail - Attomeys(@cdsps.com
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3. Declaration of Alling in Support of Motion for Attorney’s Fees;

4, Defendant Price’s Memo in Support of Motion for Attorney’s Fees and Costs;

5. éfﬁdavit of Steven W. Davies in Support of Motion for Attorney’s Fees and
osts;

6. Declaration of Tom Price in Support of Motion for Attorney’s Fees and Costs;

7. Declaration of Steven Davies re: Attorney’s Fees and Costs;

8. Declaration of J. Richard Creatura in Support of Defendant Oldfield’s Joinder
in Motion of Defendants Bryne and Reid’s Motion for Attorney’s Fees and

Costs;
9. Plaintiff’s Response to Defendant Oldfield’s Motion for Attorney’s Fees;

10..  Plaintiff’s Response to Defendant Price’s Motion for Attorney’s Fees;

11. ggggtiff’ s Response to Defendants Bryne’s and Reid’s Motion for Attorney’s
and the court having considered the Complaint, First Amended Complaint, and all pleadings
in support of and in opposition to the summary judgment motions that were previously
granted by the court, having heard oral argurhent and being fully advised in the premises,
the couft makes the following:

v FINDINGS OF FACT
» 1.~ On July 30, 2004, plaintiffs filed a Complaint for Breach of Contract,
Negligence, Misrepresentation, Fraud, Breach of Fiduciary Duty, Negligence,b Professional
Malpractice and Violation of the Consumer Protection Act. The claims against defendanté

Price in this complaint included claims of breach of contract, misreprésentation, Consumer

Protection Act violations, fraud, fraud in the inducement, breach of fiduciary duty, and

negligence.

2. Breach of Contract/Misrepresentation Claims. At the time of filing the

Complaint and First Amended Complaint, the plaintiffs knew the following facts:
a. The defendants Price were members only of NW, LLC;

COMFORT, DAVIES & SMITH, P.S.

FINDINGS OF FACT AND
CONCLUSIONS OF LAW -2 1901 65" Avenue West, Suite 200
. i e . Tacoma, Washington 98466-6225
| [swd\04516\findings of fact] (253) $65.3400 * Fax (253) 564.5356

E-mail - Attorneys@cdsps.com
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b. The defendants Price were not managers of any entity and were not
members of the NW Commercial Loan Fund;

C. The defendants Price were not involved with day-to-day operations or
managerial aspects of NW, LLC;

d. The defendants Price had no knowledge of the 1999 Graham Square
assignments of deeds of trust;

e. None of the plaintiffs were aware of ?g]\% misrepresentation by
defendants Price or any facts in support of their claims of breach of
contract, misrepresentation, Consumer Protection Act violations, fraud,
fraud in the inducement, breach of fiduciary duty, and negligence;

f. A managing agent for NW Commercial Loan Fund did a full review of
all of the records after the dispute arose with NW Commercial Loan
Fund and before the lawsuit was filed and had not uncovered any
misrepresentation by defendants Price or any facts in support of their
claims of breach of contract, misrepresentation, Consumer Protection
Actviolations, fraud, fraud in the inducement, breach of fiduciary duty,

and negligence.

3. Invalid Assignment. Additionally, at the time of filing the lawsuit,

plaintiffs were investors in NW Commercial Loan Fund, LLC, which was in bankruptcy.

|| Although one of the plaintiffs had purportedly assigned NW Commercial Loan Funds’ claim

| to the plaintiffs, the assignment of the claim was made after NW Commercial Loan Fund

had filed bankruptcy. NW Commercial Loan Fund had not listed any claims against

defendants Price in ts bankruptcy filings. NW Commercial Loan Fund had not given notice

- || nor received permission from the bankruptcy court to assign any NW Commercial Loan

Fund claims against defendants Price to insiders.

}4.' Statute of Limitations. At the time of filing the lawsuit in July of 2004,
plaintiffs knew that most of their claims (misrepresentation, Consumer Protection Act
violations, fraud, fraud in the inducement, breach of fiduciary duty, and negligence) had
statute of limitations of three years or less from the time of discovery. Plaintiffs also knew
that in March of 2001, more than three years before filing suit, plaintiffs and their

representatives had met with defendant Byrne and defendant Oldfield to discuss the same

COMFORT, DAVIES & SMITH, P.S.

FINDINGS OF FACT AND

CONCLUSIONS OF LAW -3 1901 65" Avenue West, Suite 200

. 516\findings of fact| : Tacoma, Washington 98466-6225
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issues that were the subject of this litigation.

S. Furthermore, on July 9,2001, more than three years before filing suit, attorney
Michael H. Woodall, on behalf of plaintiffs, sent a letter to defendants setting forth
substantially all of plaintiffs’ claims demanding that insurers be put on notice of claims and
damages to plaintiffs.

6. On December 20, 2003, attorney Miles A. Yanick, delivered a memorandum
to plaintiffs reciting a chronology of facts regarding the litigation and advising plaintiffs “t

be safe, any action should be filed no later than February 2004”.
7. Despite the warnings, plaintiffs did not file suit until July 30, 2004.
8. First Motion for Partial Summary Judgment. On October 31, 2005, this court

granted partial summary judgment in favor of all defendants and dismissed all claims
“assigned by NW Commercial Loan Fund to the Plaintiffs. (Exhibit “A”).
9. Second Motion for Summary Judgment. On May 19, 2006, after additional

discovery, this court granted summary judgment in favor of all defendants and dismissed all

of plaintiffs’ remaining claims with prejudice. (Exhibit “B”). During the interim,

defendants Price had conducted discovery and verified that none of the plalntlffs were aware

of any facts in support of their claims against defendants price.

10. AmountofAttorney’sFees and Costs.  Defendants Price 1ncurred attorneys

|| fees and costs in the amount of $37,912.52 for Tom W. Price and “Jane Doe” Price and in

the amount of $30,472.71 for Michael A. Price. The amounts charged and costs incurred

by defendants Prices’ counsel were reasonably necessary in order to defend against

|| plaintiffs’ claims.

11.  The plaintiffs did not object to the reasonableness of defendants Prices’

attorney’s fees and costs incurred.

12.  Inevaluating the “lodestar” elements of defendants Prices’ claim for attorney’s

fees, the court makes the following findings:

FINDINGS OF FACT AND COMFORT, DAVIES & SMITH, P.S.

CONCLUSIONS OF LAW -4 1901 65" Avenue West, Suite 200
_ - - . Tacoma, Washington 98466-62235
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k.

The records presented by defendants Prices’ counsel reflect the
reasonable time and labor required to defend against these claims;
The amounts charged by Defendants Prices’ counsel were
commensurate with the novelty and difficulty of the questions
involved;

Defendants Prices’ counsel had the requisite skill to perform the legal
services properly;

Although there was no evidence regarding the preclusion of other
employment, the court recognizes that representing defendants Price
prevented Prices’ counsel from performing other services for other
clients;

The amounts charged by defendants Prices’b counsel were customary
and consistent with fees charged in the community for similar work;
The case was charged on the hourly basis at a reasonable hourly rate;
There were no time limitations imposed by the client;

The amount of fees and costs incurred were commensurate with the

results obtained;

- Defendants Prices’ counsel had the requisite experience, reputation and

ability to represent defendants Price;
The subject case was not undesirable; and

The award was consistent with awards in similar cases.

13.  On June 23, 2006, the court ordered:

ORDERED, ADJUDGED and DECREED that the defendants’
Price motlon for an award of reasonable expenses, including
attorney’s fees and costs, is granted.

It is further ORDERED, ADJU DGED and DECREED that the
defendants Tom W. Pr1ce and “Jane Doe” Price are awarded
reasonable attorney’s fees in the amount of $35,066.00, costs in

FINDINGS OF FACT AND
CONCLUSIONS OF LAW -5

COMFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225
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|l a statute of limitations on most of their claims and because plaintiffs were clearly advised

the amount of $2,836.81, for a total award of $37,912.52; the

defendant Michael A. Price is awarded reasonable attorney’ s

fees 1n the amount of $30,463.00, costs in the amount of $9.

for a total award of $30, 472.71. Said defendants are entitled to

Jud%ment in the aforementioned sums with interest at the rate of
elve percent (12%) per annum from today’s date until paid in

full.
(Exhibit “C?).
CONCLUSIONS OF LAW
1. A prevailing party is entitled to recover reasonable attorney’s fees and

expenses for defending against a frivolous action under RCW 4.84.185.

2. A frivolous action is one that “cannot be supported by any rational argument
on the law or facts”.

3. The court has viewed the plaintiffs’ action against defendants Price in its
entirety and is awarding attorney’s fees and costs to defendants Price because the action, as
a whole, was frivolous. | |

4. Choosing to pursue claims based on an invalid assignment by NW
Commercial, which. was in bankruptcy at the tlme was frivolous.

5. Because plaintiffs knew in December of 2003 that they were fast approachmg

to file a claim no later than February of 2004, choosing to file such claims after that date was
frivolous.

Based on the foregoing Findings of Fact and Conclusions of Law, the court hereby
orders that plaintiffs pay $37,912.52 for Tom W. Price and “Jane Doe” Price and pay
$30,472.71 for Michael A. Price, plus interest at 12% per annum from June 23, 2006, and
judgment shall be entered in that amount.

* % %
* % *

* k >k

FINDINGS OF FACT AND COMFORT, DAVIES & SMITH, P.S.
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|| Of Attorneys for Defendants Price

DONE IN OPEN COURT this 18" day of May, 2007

Katherine M. Stolz’

THE HONORABLE KATHERINE STOLZ

Presented By:
COMFORT, DAVIES & SMITH, P.S.

By:
4 115

Aprroved as to Form; Notice of Presentment
aived

SMITH ALLING LANE

By: Op(§tzs RLLIANE
Douglas V. Alling, WSBA# 1896

|l Of Attorneys for Defendants Byrne and Reid

GORDON, THOMAS, HONEYWELL

I MALANCA, PETERSON & DAHEIM LLP

By: _S/t7%A# & BLoemiLQ
J. Richard Creatura, WSBA# 09185
Of Attorneys for Defendants Oldfield

WIGGINS & MASTERS

By: C/ W[ c S
CHARLE% K. WIGGINS, WSBA# 6948

Of Attorneys for Plaintiffs

COMFORT, DAVIES & SMITH, P.S.
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IN THE SUPERIOR CQURT OF THE STATE OF WASHINGTON

- IN AND FOR THE COUNTY OF PIERCE
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Washington joint venture partnership; and =
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'Smn"h‘

“Alling . 1102 Broadway Plaza, #403
L Tacoma, Washington 98402
ane Tacoma: (253) 627-109+

4 Profcarional Scruices Corporation
Altorneys at Law

Seattle: (425) 251-5938
Facslmile: (253) 627-0123
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11.  Declaration of Thomas Oldfield in Support of Molion for Partial Summary

Judgment; and

12 Declaration of J. Richard Creatura in Support of Motion for Partial Sumnﬁry

Judgment;

together with the records and pleadings on file herein, and having heard argument of counsel
and being otherwise fully advised in the premises, NOW, THEREFORE, it is hereby

ORDERED that the motion of Kevin Byrne, Mary Byme, James Reid and Sonya Reid

SMITH ALLING LANE, P.S. E

e

Approved as to form;

GORDON, THOMAS, HONEYWELL,

| MALANCA, PETERSON & DAHEIM, LLP

P . N — o
By me/ Kw/ .
7. RICHARD CREATURA, WSBA #09185 _
“BRADLEY BUCKHALTER, WSBA #29295
Attorneys for Defendants Oldfield

ORDER GRANTING MOTION FOR PARTIAL i?’;llr’fg e s
SUMMARY JUDGMENT —Page 3 “ Tacoma. Washington 93402
Lane Tacoma: (253) 627-1091

A Professionol Servoss Carperetion Saatla: (425) 251-5938
Attarngyx at Law . Facsimile: (253) §27-0123
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THIS MATTER having come before the Court upon Defendants KEVIN BYRNE,
MARY BYRNE, JAMES REID and SONYA REID’s Motion for Partial Summary Judgment,

the Court having considered the following;

1. Defendants Byrne and Reid’s Memorandum in Support of Motion for Partial

Summary Judgment;

2. Declaration of Kevin Byrne in Support of Motion for Partial Summary
J udgmgnt;
3. Plaintiffs’ Joint Response to Defendants; Motions for Partial Summary
| Judgment; e - Co e S ~ '
4. Declaration of Gary Grendahl in Response to Motions for Partial Summary
J udgment; | |
5. . Declaration of William Stevens in Response to Motions for Part‘ial’Summafy | .
J}ud_gment; | | | |
| 6. 'Decla:atx{on of Robert Mit?:hell in Reé.ponvsc' to Motions for RartiAal‘Stimr‘qar).?_’
Judg@em; ! . A : S CEn T
'b A 7 o P;fepdargs Bym;: and:R_gid’.sl Rep!y in Sllppqrt of l\il_otion for’Su_ml.jna;ry a—_—

8. Thomas and “Jane Doe” Oldfield’s Motion for Partial Summary Judgmént; a

9. Declaration of J. Bradley Buckhalter in Support of Motion for Partial .

Summary Judgment with attached exhibits;

10.  Defendants Oldfield's Reply Memorandum Re: Motion for Partial.Summary‘ '

Judgment;

ORDER GRANTING MO FOR PARTIA Alling 1102 Broadway Plaza, #403

SUMMARY JUDGMENT - Page 2 Tacoma, Washinglon 98402
Lane Tacoma: (253) 627-1031

A Professional Services Carparation  Seattle: (425) 251-5338
Attarneys at Law Facsimile: (253) 627-0123
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CHIUSIQPHERL TH)YER, WSBA

Attomeys for Plaintiffs

ORDER GRANTING MOTION FOR PARI‘IAL
SUMMARY JUDGMENT — Page 4 -

.S‘rmth
Alling -
Lane

- Altorneys at Lao

1102 Brozdway Piaza, #403
.. Tacoma, Washlngton 58402
- Tacomn: (253) 827-1081
" A Profexdonal Servisis Corporaden  Snaute: (425) 2515338
. - Facslmile: (253) 827-0123

23264 11/4-348% ggarg

aossoaqg




EXHIBIT “B”



:io )

.' ” B

.12'.’15_‘_:

w6

o
:,.1.7. :

18

19 |

20

21

: 23',_

Homnorable Katherine M. Stolz

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

| ROBERT R. MITCHELL, et al,,

 Plaintiffs,
" .v'.
MICH_AEL A PRICE et al.,

B Defendants

KEVIN AND MARY BYRNE
Thll'd Party Plamnffs

. SN

'_WILL STEVENS et al

Thlrd Party Defendants

No. 04-2-10247-8

ORDER ON SUMMARY JUDGMENT

FILED
DEP

W ‘OPEN coum \

MAY ] 9 2008

L “ﬁ \ P:prce Coun;y Cierk
gy

THIS MATTER having come before the court upon Defendants Byme and Re1d’

Motion for Summary Judgment for Dismissal of Plaintiffs’ Claims, the court having before it

the records and files herein, having heard argument of counsel, and having considered the

following:

ORDER ON SUMMARY JUDGMENT — Page |

Smith
All . 1102 Broadway Plaza, #403
ing S
L Tacoma, Washington 98402
ane Tacoma: (253) 627-1091
A Professional Services Corporation  Seattle: (425) 251-5938
Attorneys ut Law Facsimile: (253) 627-0123
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18

- 19

20
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2
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1. Defendant Oldfield’s Motion for Summary Judgment;

r

2. Declaration of J. Richard Creatura in Support of Motion for Summary

Judgment;
3. Declaration of Thomas H. Oldfield in Support of Motion for Summary

Judgment;
4. Defendants Byme and Reid’s Motion for Summary Judgment for Dismissal of

Plaintiffs’ Claims;

S5 - .--.Declaration of Kevin Byrne in Snppoﬁ of Motion for Summary Judgment;
6. | Declaration of Douglas V. Alling‘ in Support of Motion for smmy |
. Jndgment; “ | | |
7 Defendants Price’s Joinder in Defendants Byme and Reid’s Motion for

Summary Judgment for D1srmssa1 of Plamtlffs Clalms

8 f ‘ J oint Declaratlon of Pnce in Support of I omder n Defendants Byrne and

B ~_Re1d s Motlon for Summary Judgment

9. Afﬁdavn of Steven W. Davies Re J omder in Byrne and Reld s Motion for |

10.  Plaintiffs’ Joint Response in Oppo’sition' to Defendant Oldfield’s Motion for

| Partial Sumn’iary Judgment;

11.  -Plaintiffs’ Joint Response to Defendants Price’s Joinder to Motion for

.Summary J udgment
12. Pla.mtlffs Joint Response to Defendants Byrne and Reid’s Motlon for o

| Summary Judgment;
| - Smith ’
ORDER ON SUMMARY JUDGMENT - Page 2 Alling 1102 Broadway Plaza, #403
: L Tacoma, Washington 98402
ane Tacoma: (253) 627-1091

A Professional Services Corporation  Seattle: (425) 251-5938
Attorneys at Law Facsimile: (253) 627-0123
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13.

Judgment;

14.

Declaration of Robert Coleman in Response to Motion for Summary

Declaration of Christopher Thayer in Support of Plaintiffs’ Opposition to

Defendants’ Motion for Summary Judgment;

15.

Declaration of Christopher Thayer in Support of Plaintiffs” Opposition to

Defendant Oldfield’s Motion for Summary Judgment;

16.

17.
=18,
| 19.

| 20,

21.

:Declaration-ef Robert Mitchell; . . e

Declaration of William Stevens; |

Declaration of Lisa Tallman;
Declaration of Gary Grendahl;

| Declaration of Tim ‘J acobspn' '

Defendants Byme and Re1d’s Reply n Support of Motion, for Summary

J udgment for Dlsmlssal of Plamtlffs Clauns

2.
23.
24,

25.

Oldﬁeld s Reply Re: Oldﬁeld s Mot1on for Summary Judgment
| Declaratlon of J. Rlchard Creatura; | -
‘ -Defendants Pnce Repry in Support of Summary J udgment and

'.Afﬁdav1t of Steven Ww. DaV1es in Reply in Support of Summary Judgment.

NOW, THEREFORE, it is hereby

ORDERED, ADJUDGED AND DECREED that Defendants Byrne and Reid"s/ ei? 25

Motion for Summary Judgment is granted.

| . Smith -
ORDER ON SUMMARY JUDGMENT - Page 3 Alling 1102 Broadway Plaza, #403
: : : Tacoma, Washington 98402
Lane Tacoma: (253) 627-1091

"Seattle: (425) 251-5938

A Professional Services Corparaaon
Facsimile: (253) 627-0123

Attorneys at Law
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1 T IS FURTHER ORDERED, ADJUDGED AND DECREED that all claims by all
i (L/( X;/""' LLvJ / ('S‘»—-/;{?’/v
2 Plaintiffs against D«:-f@ndaa%&Byme-anéReré are dismi jsed with prejudxce //’,:“K\ ,‘[L
. A -~ SOLR
“\, }' ; 5 S '?"‘/\ ’f""
3 DONE IN OPEN COURij i 1 day, af May, 2006. ,; / [P _’J &7’/7"\
| | = —0
4 N f(f . { f .&/
' ;?,\ ?’tfji{ig, ; \\_?{ “‘\.
S IUDG\K_ATI—IERINE M STOLZ"
6 ! //‘
Presented by: \,‘_
7
SMITH ALLING LANE, P.S. IN OPcN COURT\
8 : , : _ '
. MAY 19 2006 |
;:;‘—“"‘" - e / e -
10 | BOUGTASV ATIANG, WSBA 596 i ;‘jme CO“”}‘Y C'e’k/
. Attomeys 1:0; efendants Byxc and Reid 'DEPUTY _.
12| . \“’C‘c,////
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| * - Smith N
| ORDER ON SUMMARY JUDGMENT - Page 4 Alling 1102 Broadway Plaza, #403
‘ L Tacoma, Washington 98402
ane - Tacoma: (253) 627-1091
A Professional Services Corporation  Seattle: (425) 251-5338
Attorneys at Law Facsimile: (253) 627-0123 )




EXHIBIT “C”



|l ‘PRICE, husband and wife; THOMAS W.
PRICE and JANE DOE PRICE, husband

| REID, husband and wife: KEVIN M. -
| BYRNE and MARY BYRNE, husband
‘I and wife; ROBERT COLEMAN and

pierce. Cousg,(}y- Clerk
£{/
2 “pepUTY

SUPERIOR COURT OF WASHIN GTON FOR PIERCE COUNTY

ROBERT R. MITCHELL, LISA
TALLMAN, MITCHELL FAMILY

LIVING TRUST, GARY GRENDAHL, NO. 04210247 8
JOANN GRENDAHL, OLYMPIC _ | __
'CASCADE TIMBER, INC., a Washington ORDER AWARDING
|~Corporation, GM JOINT VENTURE,a | DEFENDANTSPRICE. . . |a ... .
“Washington Joint Venture Partnership, - REASONABLE EXPENSES,
ROBERT R. MITCHELL, INC.,a INCLUDING ATTORNEY’S
SR - FEES AND COSTS |

‘Washington corporation, e
o '  Plaintiff,

'MICHAEL A. PRICE and JANE DOE

“and wife; JAMES REID and SONJA |

JANE DOE COLEMAN; THOMAS H.

I OLDFIELD and JANE DOE OLDEIELD, | - -

~ husband and wife; NW, LLC, a 4
. Washington Limited Liability Company,

‘Defendants.

- This matter havihg come before the court upon the defendants’ Price motion pursuant
to RCW 4.84.185 for an award of reasonable expenses, including attorney’s fees and costs,

the court having before it the records and files herein, having heard argument of counsel,

- and having_considered the following:

1. Defendant Oldfield’s Motion for Summary Judgment;

ORDER A\VARDINGDEFENDANTS PRICE ‘ COMFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING T Washi 98466-6225
, / . acoma, as mgton -0225
ATTORNEY’S FEES AND COSTS -1 (253) 565-3400 - Fax (253) 564-5356

[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com
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o

15
16,
17
18
19,
20.

ORDER AWARDING DEFENDANTS PRICE

Declaration of J. Richard Creatura in Support of Motion for Summary
Judgment;

Declaration of Thomas H. Oldﬁeld In Support of Motion for Summary

:Judgment;

Defendants Byrne and Reid’s Motion for Summary Judgment for Dismissal
of Plaintiffs’ (X,Iljallms

Declaration of Kevin Byme in Support of Motion for Summary Judgment;
Declaration of Douglas V. Alling in Support of Motion for Summary

Judgment;

Defendants Price’s Joinder in Defendants Byme and Reid’s Motion for
Summary Judgment for Dismissal of Plaintiffs” Claims;

Joint-Declaration of Price in Support. of Joinder in Defendants Byrne and

- 'Reid’s Motion for Summary Judgment;

- Affidavit of Steven W. Davies Re Joinder in Byrne and Reid’s Motlon for
_ 'Summary Judgment;

'Plaintiffs’ Joint Resgonse in Opposmon to Defendant Oldfield’s Motlon for _

Partial Summary Ju gment;

'-Plaintiffs" Joint Response ._to Defendants Price’s Joinder to Motion for"
.. Summary Judgment; - . <
 Plaintiffs” Joint Response to Defendants Byme and Reid’ s Motlon for »

‘Summary Judgment

" Declaration of Robert Coleman in Response to.Motlon for Summary o
- Judgment; ‘ |

 Declaration of CnnstOpITer“T hayer i Stpport of rlﬁmtlfrs @pposmon to"
. Defendants’ Motion for Summary Judoment

Declaratlon of Wllham Stevens

| - Declaration of Lisa Tallman;
Declaration of Robert Mitchell;
Declaration of Gary Grendahl;

| ‘Declafation of Tim Jacobson;

‘Defendants Byme and Reid’s Re ly in Support of Motion for Summary
.~ Judgment for rmssal of Plaintiffs” Claims;” o

COMFORT, DAVIES & SMITH, P.S.
1901 65™ Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING )
, Tacoma, Washington 98466-6225
ATTORNEY’S FEES AND COSTS -2 _ (253) 565-3400 « Fax (253) 564-5356

|l [swd\04516\order.atty’s fees]

E-mail - Attorneys@cdsps.com
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21. Oldfield’s Reply Re: Oldfield’s Motion for Summary Judgment:

22.  Declaration of J. Richard Creatura;
23. Defendants’ Price Reply in Support of Summary Judgment;
24, Affidavit of Steven W. Davies in Reply in Support of Summary Judgment;

25.  Defendants’ Price Motion for an Award of Reasonable Expenses, Including
Attorney’s Fees and Costs;

26.  Declaration of Tom Price in Support of Defendants’ Price Motion for an
Award of Reasonable Expenses, ?ncludmo Attorney’s Fees and Costs;

27. - Declaration of Steven W. Davies Regarding Attorney’s Fees and Costs;
' 28.  Affidavit of Steven W. Davies; and '

997 7 Defendants’ Price Memorandum in Suplport of Defendants® Price Motion for

- an Award of Reasonable Expenses, Inc luding Attorney s Fees and Costs.

F/@, M? .ms Q@» %z') Dﬂl@ /,.
Lo M’ﬁ 7\“ %W}?jﬁw;g '

34

o Now therefore it is hereby
ORDERED ADJUDGED and DECREED that the defendants’ Price motion for an

award of reasonable expenses including attorney s fees and costs; is oranted

It is further ORDERED, ADJUDGED and DECREED that the defendants Tom W.

Price and “Jane Doe” Price are awarded reasonable attorney’s fees in the amount of

ORDER AWARDING DEFENDANTS PRICE COMPFORT, DAVIES & SMITH, P.S.
1901 65™ Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING .
, } " Tacoma, Washington 98466-6225
ATTORNEY’S FEES AND COSTS -3 : (253) 565-3400 - Fax (253) 564-5356

[Swd\04516\0rder.:ltty’s fees] E-mail - Attomevs@cdsns.com
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| COMF ORT DAVIES & SMITH P S

Jof Attorneys for Defendanfs Price
%}Jproved as to F orm; Notice of Presentrnent

$35,066.00, costs in the amount 0of $2,836.81, fora total award 0 $37,912.52; the defendant

Michael A. Price is awarded reasonable attorney’s fees in the amount of $30,463.00, costs
in the amount of $9.71, for a total award of $30,472.71. Said defendants are entitled to

judgment in the aforementioned sums with interest at the rate of twelve percentv (12%) per

annum from today’s date until paid in full.

s
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Presented By:

FILED .
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- Slerce Gounty

aived

| SMITH ALLING LANE

COMFORT, DA VIES & SMITH, P.S.
1901 65" Avenue West, Suite 200

ORDER AWARDING DEFENDANTS PRICE

REASONABLE EXPENSES, INCLUDING T Vot 081666223
, o acoma, Washington -62235
ATTORNEY’S FEES AND COSTS -4 (253) 565-3400 - Fax (253) 564-5356

[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com




GORDON, THOMAS, HONEYWELL
MALANCA, PETERSON & DAHEIM LLP

By: £~ 1// // / T 7

T, Rlchard Creatuta, WSBA# 09185

|| Of Atforneys for Defendants Oldfield

A,
LARSON HART& §HEPHA‘RD W el o, T Lo
.‘. 5 2 ’V’ /',

L. Thiyer, WSRAH 2
Oof At‘torneyg for PHintiffs’ :

ORDER AWARDING DEFENDANTS PRICE
REASONABLE EXPENSES, INCLUDING .- 1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225

ATTORNEY’S FEES AND COSTS -5 (253) 565-3400 - Fax (253) 564-5356

F.mail _ Artamevelirdene rnm

[swd\04516\order.atty’s fees]

COMFORT, DAVIES & SMITH, P.S.
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

ROBERT R. MITCHELL, LISA
TALLMAN, MITCHELL FAMILY
LIVING TRUST, GARY GRENDAHL,
JOANN GRENDAHL, OLYMPIC
CASCADE TIMBER, INC., a Washington
Corporation, GM JOINT VENTURE, a
Washington Joint Venture Partnership,
ROBERT R. MITCHELL, INC,, a
Washington corporation,

Plaintiff,

VS.

MICHAEL A. PRICE and JANE DOE
PRICE, husband and wife; THOMAS W.
PRICE and JANE DOE PRICE, husband
and wife; JAMES REID and SONJA
REID, husband and wife; KEVIN M.
BYRNE and MARY BYRNE, husband
and wife; ROBERT COLEMAN and
JANE DOE COLEMAN; THOMAS H.
OLDFIELD and JANE DOE OLDFIELD,
husband and wife; NW, LLC, a
Washington Limited Liability Company,

Defendants.

NO. 04 210247 8
JUDGMENT

ASSIGNED TO THE
HONORABLE KATHERINE
M. STOLZ

HEARING DATE: May 18,
2007

Clerk’s Action Required

JUDGMENT SUMMARY

Judgment creditors

Judgment debtors

JUDGMENT -1
[swd\04516\judgment]

Family Living Trus

Tom W. Price and “Jane Doe” Price
Michael A. Price

Robert R. Mitchell; Lisa Tallman; Mitchell
t; Gary Grendahl; Joann

COMPFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225

(253) 565-3400 - Fax (253) 564-5356
E-mail - Attorneys@cdsps.com
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Grendahl; Oéympic Cascade Timber, Inc. a
Washington Corporation, GM Joint Venture, a
Washington joint venture partnership; and Robert
M. Mitchell, Inc., a Washington corporation

Principal Judgment Amount
for Tom W. Price and “Jane

Doe” Price ; $37,912.52

Principal Judgment Amount

for Michael A. Price : $30,472.71

Interest judgment date : Twelve percent (12%0) Oper annum on
total from June 23, 2006 until paid in full

Attorney for judgment '

creditors Steven W. Davies, Esq.

Comfort, Davies & Smith, P.S.
Firorest WA 98466
JUDGMENT

On June 23,2006 the court entered an Order Awarding Defendants Price Reasonable
Expenses, Including Attorney’s Fees and Costs in favor of defendants Price, which granted
fees against the plaintiffs herein, jointly and severally, and in favor of defendants Tom W.
Price and “Jane Doe” Price in the amount of $37,912.52 and in favor of defendant Michael
W. Price in the amount of $30,472.71. Attached hereto as an exhibit is a true and correct
copy of that order.

Pursuant to RCW 4.56.110, interest shall accrue on this amount at the rate of twelve
percent (12%) from the date of entry of the judgment. And further, as the June 23, 2006
order required, interest from June 23, 2006 until paid in full.

Judgment is hereby entered in this amount and the Clerk of the Court is hereby
instructed to enter said judgment in the execution docket of this court and to comply with

such other procedures as may be required of clerks in carrying out that office, including the

proper filing of this judgment.

JUDGMENT -2 COMFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225

(253) 565-3400 « Fax (253) 564-5356

E-mail - Attorneys@cdsps.com

[swd\04516\judgment]
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DONE IN OPEN COURT this 18" day of May, 2007.

Katherine M. Stolz’

JUDGE KATHERINE M. STOLZ

Presented by:
COMFORT, DAVIES & SMITH, P.S.

y >
STEVEN W. DAVIES, WSBA# 11566
JENNIFER M. AZURE, WSBA# 30494

Of Attorneys for Defendants Price

Approved as to Form; Notice of Presentment
Waived

SMITH ALLING LANE

By:_ Dpuse4S 4LL (g
Douglas V. Alling, WSBA# 1896
Of Attorneys for Defendants Byrme and Reid

GORDON, THOMAS, HONEYWELL,
MALANCA, PETERSON & DAHEIM LLP

By: 724Ny &~ BLIIMFIELD
J. Richard Creatura, WSBA# 09185
Of Attorneys for Defendants Oldfield

JUDGMENT -3 COMFORT, DAVIES & SMITH, P.S.

[swd\04516\judgment] 1901 65™ Avenue West, Suite 200
Tacoma, Washington 98466-6225
(253) 565-3400 - Fax (253) 564-5356

E-mail - Attomeys@cdsps.com
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WIGGINS & MASTERS

By:  CHAPLET igsin S

CHARLES K. WIGGINS, WSBA# 6948
Of Attorneys for Plaintiffs

JUDGMENT - 4
[swd\04516\judgment]

COMPFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225

(253) 565-3400 « Fax (253) 564-5356
E-mail - Attorneys@cdsps.com




EXHIBIT



,’(:l
Pierce Co'.x*p‘iy Clerk
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SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

ROBERT R. MITCHELL, LISA
TALLMAN, MITCHELL FAMILY

LIVING TRUST, GARY GRENDAHL, NO. 04.2 10247 8
JOANN GRENDAHL, OLYMPIC ,, |
CASCADE TIMBER, INC., a Washington ORDER AWARDING
Corporation, GM JOINT VENTURE, a - DEFENDANTS PRICE .
Washington Joint Venture Partnership, REASONABLE EXPENSES
ROBERT R. MITCHELL, INC., a INCLUDING ATTORNEY’S

Washington corporation, - FEES AND COSTS

Plaintiff,
VS.

MICHAEL A. PRICE and JANE DOE
PRICE, husband and wife; THOMAS W.
PRICE and JANE DOE PRICE, husband
and wife; JAMES REID and SONJA
REID, husband and wife; KEVIN M.
BYRNE and MARY BYRNE, husband
and wife; ROBERT COLEMAN and
JANE DOE COLEMAN: THOMAS H.

- OLDFIELD and JANE DOE OLDFIELD;- R

husband and wife; NW, LLC, a
Washington Limited Liability Company,

Defendants.

This matter having come before the court upon the defendants’ Price motion pursuant
to RCW 4.84.185 for an award of reasonable expenses, including attorney’s fees and costs,

the court having before it the records and files herein, having heard argument of counsel,

and having considered the following:
1. Defendant Oldfield’s Motion for Summary Judgment;

ORDER AWARDING DEFENDANTS PRICE COMFORT, DAVIES & SMITH, P.S.
1901 65* Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING ) ,
, S AND C OSTS -1 Tacoma, Washington 98466-6225

ATTORNEY’S FEE - (253) 565-3400 + Fax (253) 564-5356

[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com
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ORDER AWARDING DEFENDANTS PRICE

REASONABLE EXPENSES, INCLUDING '
s Tacoma, Washington 98466-6225
ATTORNEY’S FEES AND COSTS -2 (253) 565-3400 - Fax (253) 564-5356

[swd\04516\0rder.atty’s fees] E-mail - Attorneys@cdsps.com

‘Plaintiffs’ Joint Response to Defendants Price’s Joinder to Motion for

* Judgment; .
Declaration of Chr’isttip‘ﬁéf‘ Thayer in Support of Plamntiffs*-Opposition to |

Declaration of J. Richard Creatura in Support of Motion for Summary
Judgment;

Declaration of Thomas H. Oldfield in Support of Motion for Summary
Judgment;

Defendants Bymne and Reid’s Motion for Summary Judgment for Dismissal
of Plaintiffs’ Claims;

Declaration of Kevin Byrne in Support of Motion for Summary Judgment;

Declaration of Douglas V. Alling in Support of Motion for Summary
Judgment; .

Defendants Price’s Joinder in Defendants Byme and Reid’s Motion for
Summary Judgment for Dismissal of Plaintiffs’ Claims;

Joint-BPeclaration of -Price in Support of Jeinder in Defendants Byme and
Reid’s Motion for Summary Judgment; ST T R e
Affidavit of Steven W. Davies Re Joinder in Byrne and Reid’s Motion for
Summary Judgment; | .

Plaintiffs’ Joint Response in Opposition to Defendant Oldfield’s Motion for
Partial Summary Judgment; _

Summary Judgment;

Plaintiffs’ Joint Response to Defendants’ Bymne and Reid’s Motion for
Summary Judgment; . ' _

Declaration of Robert Coleman in Response to 'Motion for Summary

Defendants’ Motion for Summary Judgment; = _ _ "~
Declaration of William Stevens;

Declaration of Lisa Tallman;

Declaration of Robert Mitchell;

Declaration of Gary Grendahl;

Declaration of Tim Jacobson;

Defendants Byme and Reid’s Re ly in Support of Motion for Summary
Judgment for Dismissal of Plaintiffs” Claims; _ -

COMFORT, DAVIES & SMITH, P.S.
1901 65™ Avenue West, Suite 200
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290 Defcndants Price Mémorandum in bup ort of Defendants’ Price Vlotion for

21.  Oldfield’s Reply Re: Oldfield’s Motion for Summary Judgment;

22.  Declaration of J. Richard Creatura;
23.  Defendants’ Price Reply in Support of Summary Judgment;
24.  Affidavit of Steven W. Davies in Reply in Support of Summary Judgment;

25.  Defendants’ Price Motion for an Award of Reasonable Expenses, Including
Attorney’s Fees and Costs;

26.  Declaration of Tom Price in Suli)port of Defendants’ Price Motion for an
Award of Reasonable Expenses, Including Attorney’s Fees and Costs;

27.  Declaration of Steven W. Davies Regarding Attorney’s Fees and Costs;
'28 Affidavit of Steven W. Davies; and

an Award of Reasonable Expenses, Including Attorney’s Fees and Costs.

35.

Now, therefore, it is hereby

ORDERED, ADJUDGED and DECREED that the defendants’ Price motion for an
award of reasonable expenses, including attorney’s fees and costs, is granted.

It is further ORDERED, ADJUDGED and DECREED that the defendants Tom W.

Price and “Jane Doe” Price are awarded reasonable attorney’s fees in the amount of

ORDER AWARDING DEFENDANTS PRICE COMFORT, DAVIES & SMITH, P.S.
1901 65* Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING T Washington 984666225
N acoma, wasnington -022

ATTORNEY’S FEES AND COSTS -3 (253) 565-3400 - Fax (253) 564-5356

[swd\04516\0rder.atty’s fees] E-mail - Attomeys@cdsps.com
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$35,066.00, costs in the amount of $2,836.81, for a total award of $37,912.52; the defendant
Michael A. Price is awarded reasonable attorney’s fees in the amount of $30,463.00, costs
in the amount of $9.71, for a total award of $30,472.71. Said defendants are entitled to

judgment in the aforementioned sums with interest at the rate of twelve percent (12%) per

‘annum from today’s date until paid in full.

DONE IN OPEN COURT this 239 day of June;2006. /.
e P i‘ ;f
S /%\ i, % L L AN
| - JUDGE KATHERINE M. STOLZ - s
., ‘J/“'
Presented By: : f N /v

COMFORT DAVIES & SMITH, P. S ,

DEPT. 2
"IN OPEN COURT.

B TRV N 11

Of Attorneys for Defendants Price o JUN 2 3 2096
Approved as to Form, Notlce of Presentment Pierce Caunty ,4&&,&
Waived Ot - S ==
SMITH ALLING LANE

COMPFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200

ORDER AWARDING DEFENDANTS PRICE
REASONABLE EXPENSES, INCLUDING A

, Tacoma, Washington 98466-6225
ATTORNEY’S FEES AND COSTS -4 (253) 565-3400 - Fax (253) 564-5356
[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com
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GORDON, THOMAS, HONEYWELL
MALANCA, PETERSON & DAHEIM LLP

By: < ///(/ T —————

T, Rlchard Creatura WSBA# 09185
Of Attorneys for Defendants Oldfield

LARSON HAJ}.Z,'\sHEPHA}{D G (;{,M el oo T /E\} wl

ORDER AWARDING DEFENDANTS PRICE
REASONABLE EXPENSES, INCLUDING .  Washinzton 984666225
acoma, as lng on -
ATTORNEY’S FEES AND COSTS -5 (253) 565-3400 - Fax (253) 564-5356
[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com

1901 65* Avenue West, Suite 200

COMFORT, DAVIES & SMITH, P.S.
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RECEIVE
MAY 2 1 2007

L:Uf{lrunl, UAVIEDS
& SiiTH, PS LAWYERC

SUPERIOR COURT OF THE STATE OF WASHINGTON
FOR PIERCE COUNTY

ROBERT R. MITCHELL, et al
NO. 04-2-10247-8

Plaintiff,

v, Court of Appeals No. 35291-5

DEFENDANT OLDFIELD'S

A. PRICE, et al
MICHAEL cta DESIGNATION OF CLERK'S PAPERS

Defendants.
KEVIN AND MARY BYRNE, ASSIGNED TO THE HONORABLE
KATHERINE M. STOLZ
Third Party Plaintiffs,

V.

WILL STEVENS, et al.,

Third Party Defendants.

TO THE CLERK OF THE COURT:

Please prepare the following document or exhibits for transmittal to the Court of

Appeals of the State of Washington:

NO. DOCUMENT DATE FILED
1. Motion for Judgment (Def. Oldfield) 5/9/07
2. Motion for Judgment (Def. Byrne) 5/9/07
3. Motion for Judgment (Def. Price) 5/10/07
OLDFIELD DES. OF CLERK PAPERS - 1 of 2
(04-2-10247 8) LAW OFFICES
[1382104 v2.doc] GORDON, THOMAS, HONEYWELL, MALANCA,

PETERSON & DAHEIM LLP
1201 PACIFIC AVENUE, SUITE 2100
POST OFFICE BOX 1157
TACOMA, WASHINGTON 98401-1157
(253) 620-8500 - FACSIMILE (253) 620-6565
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26

[— 4. Objections/Opposition of Plaintiff 5/16/07
3. Reply of Defendant Oldfield 5/17/07
6. Affidavit/Declaration of Counsel 5/17/07
7. Reply of Defendant Byrne 5/17/07
8. Judgment (Def. Oldfield) 5/18/07
9. Judgment (Def. Byrne) 5/18/07
10. Judgment (Def. Price) 5/18/07
11. Findings of Fact and Conclusions of 5/18/07
Law (Def. Oldfield)

12. Findings of Fact and Conclusions of 5/18/07
Law (Def. Byrne)

13. Findings of Fact and Conclusions of 5/18/07
Law (Def. Price)

Dated this-.l" M day of May, 2007.

GORDON, THOMAS, HONEYWELL, MALAN CA,
PETERSON & DAHEIM LLP

o Stiotunice

Stephanie Bloomfield, WSBA NJ. 24251

sbloomfield@gth-law.com
Attorneys for Defendant/Respondent Oldfield

OLDFIELD DES. OF CLERK PAPERS - 2 of 2

(04-2-10247 8)
[1382104 v2.doc]

LAW OFFICES

GORDON, THOMAS, HONEYWELL, MALANCA,

PETERSON & DAHEIM LLP
1201 PACIFIC AVENUE, SUITE 2100
POST OFFICE BOX 1157
TACOMA, WASHINGTON 98401-1157
(253) 620-6500 - FACSIMILE (253) 620-6565
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-1 ROBERT-R. MITCHELL, LISA TALLMAN;
| MITCHELL FAMILY LIVING TRUST; GARY
GRENDAHL; JOANN GRENDAHL; o

| ROBERT M. MITCHELL, INC., aWashmgton
‘ Ucorporanon, - SO

~*{ "JANE DOE" PRICE, husband and wife;
17 .

THOMAS H. OLDFIELD and "JANE DOE"
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23284 11/4-Z288

Katherine M. Stolz

TN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
~ INAND FOR THE COUNTY OF PIERCE

OLYMPIC CASCADE TIMBER, INC., a
Washington corporation; GM Joint Venture, a
Washington joint venture partnership; and :

'-Plainﬁiffs, S

husband and wife; THOMAS W.PRICE and -

JAMES REID and SONJA REID, husband and
wife; KEVIN BYRNE and'MARY BYRNE,
husband and wife; ROBERT COLEMAN and
"JANE DOE" COLEMAN, husband and wife;

OLDFIELD, husband and wife; and NW, LLC, a
Washmgton limited liability company, :

De»fendants. .

No. 04-2-10247-8 .

‘ORDER GRANTING MOTION FOR

PARTIAL SUMMARY JUDGMENT

"HEARING DATE: August 26, 2005

: DEPT
R \N OPEN

UET 3

F\LED

COURT1_~

12mﬁ

S 8287z

ORDER GRANTING MOTION FOR PARTIAL

'SUMMARY JUDGMENT - Page 1

Smith
Alling
Lane

A Profcarional Scruices Corparation
Alterneys at Luw

1102 Broadway Pfaza. #403

Tacoma, Washington 98402
Tacoma: (253) 627-109%
“Seattle: (425) 251-5938
Facslmile: (253) 627-0123

T¥NI9IN0
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10/17/2005 14:25 FAX
. 23264 11/4 2RO /00Ty
16/ 1772005 10-10 IEAX 720_fax@gth-lav.con - whitmont 0047005
10/17/05 11:08 FAY 253 437 0123, SMITE ALLING LaN 004
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1 11.  Declaration of Thomas Oldfield in Support of Molion for Partial Summary
2 | Judgment; and |
3 12.  Declaration of J. Richard Creatura in Support of Motion for Partial Summary
4 | Judgment,;
§ | together with the recards and pleadings on file herein, and having heard argument of counscl
» 6 | and being otherwise fully advised in the premises, NOW, THEREFORE, it is hereby
7 ORDERED that the motion of Kevin Bymne, Mary Byme, James Reid and Sonya Reid
-,:v,_'. ‘,':;3.. .15 granted. '
g IT 1S FURTHER ORDERED that all claims against all Defpfidants assigned by NW
10 | Commercial Loan Fund to the Plaintiffs ara hereby dismisse
I DONE IN OPEN COURLthis
S Presented by
B s - S\/IITH ALLINGLANE P s
RRT- IS S
o 'D‘OU WSBA
17 Attorncys for efendants B and chd
18 | Approved as to form;
19 | GORDON, THO‘VIAS HON'EYWELL
"2~0' . MALANCA PETERSON & DAHEIM, LLP
2 - / 50«.:«2:// / o W/ \\-
ICHARD CREATURA, WSBA #09185
2 BR.A.DLEYBUCKHALTER., WSBA #29295
: ‘23.’ Attorneys for Defendants Oldfield
\ .S'mzth _, ‘ o
| ORDER GRANTING MOTION FOR PARTIAL -~ S770 1102 Sroutay Plaza, 2403
SUMMARY JUDGMENT - Page 3 | g Tacoma, Washington 88402
. Lane Tacoma: (253) 8271091
A Prafossionol Scrwox Carperetion  Saatila: (425) 251-5938
Attorncys at Law Facsimile: (253} 627-0123
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23264 11-3-2855

THIS MATTER having come befare the Court upon Defendants KEVIN BYRNE,
MARY BYRNE, JAMES REID and SONYA REID’s Motion for Partial Summary Judgment,

the Court having considered the following:

1. Defendants Byrne and Reid’s Memorandum in Support of Motion for Partial

Summary Judgment;

2. Declaration of Kevin Byrne in Support of Motion for Partial Summary
J udgrhem;

3. Plaintiffs” Joint Response to Defcndants; Motions for Partial Summary
Judgment; - - . s

4. Declaratiovn} of Gary Grendahl in Response to Motions for Partial Summary | |

13 udgment; | |

5. Decla_fa'tion,of William Stevens in Response to Mdtions for Panial_Summafy B
Judgment; | | | |
o 6. Dec‘IAatjat‘ivon of Robert Mitc.:he‘ll in Reépoqse. to Motions for PAartiaI..SLimmgr}.)“-
‘mdg’meﬁlt; . , R o CE T

: 7. .- Defendants Bym.e and Reid’s Reply in Support of Motion for Summary - -

| Judgment; N SR | . A | | -

8  Thomas and “Jane Doe” Oldfield’s Motion for Partial Summary judgméht; o
9. - Declaration of J. Bradley Buckhalter in Support of Motion for‘Pa'r.ti_a.l A

Summary Judgment with attached exhibits;

10.  Defendants Oldfield’s Reply Memorandum Re: Mation for Partial Sumrriary' ‘

Judgment;

‘ Sniith

| ORDER GRANTING MOTION FOR PARTIAL Alling © 1102 Brosdway Plaza, 1405

Tacoma, Washinglon 98402

DGMENT -P
SUMMARY JUDG age 2 Lane Tacoma: (253) 627-1031

A Professional Services Carporatian  Seattls: (425) 251-5338

Atlarneys af lLaw Facsimile: (253) 627-0123

658873
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Attorneys for Plaintifls..

ORDER GRANTING MOTION FOR PARTIAL

SUMMARY JUDGMENT —Pagz 4

Y
CERISTOPHER L. THAYER, WSBA #23609

Smith B

C AN . 1102 Broadway Prazz, #403
. 'élhng Tacoma, Washington 88402
-Lane Tacoma: (253) 627-1091

A Profestlonal Sarvicas Corperarion  Seamle; {425) 251-£338
Atrorruey s at Law

Facsimlle: 253) 6270123

23284 11s4-2385

SHITH ALLING Lay
- _—— 003/005
COMFQRT DAVIE MITH
/¢ _ &
STEVEN W. DAVIES, WSBA#11566
Attorneys for Defendants Prce
LARSON HART & SHEPHERD
B

89875
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1 COMFORT DAVIES & SMITH

By
3 STEVEN W. DAVIES, WSBA #1566
Attorneys for Defendants Price

ML,

' CI-IRX.SI,DPPIERL THAYER, WSBA

7 Attorneys for Plaintiffs

o

14

e

18
1o
20
21
22
ORDER GRANTING MOTIONFDRPARIIAL CSmih |
JUDGME? Allmg, v 1102 Brozdway Ptaza, #403
SUMMARY JUDGMENT — Page 4 Ang | Y2 By e e
' ' * - Toacoma: (253) 827-1081

" A Profexdonal Scruiews Corporarion  Soute: (425) 251-5338
! Altarmncys at Log . .Facsimile: (253) 827-0123
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Honorable Katherine M. Stolz

IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF PIERCE

| ROBERT R. MITCHELL, et al.,

Plaintiffs,
V.

MICHAEL A. PRICE, et al,,

‘ Defendants. i DEPT. 2
, INOPEN COURT \
KEV]NANDMARYBYRNE - L
| < MAY 19 2006

- Thll‘d Party Plamtlffs R PR

v - \ Pierce Coungy Clerk

| - o N - . ~‘~_:B\/ i’)/
WILL STEVENS, et al.,

Thu'd Party Defendants

No. 04-2-10247-8

ORDER ON SUMMARY JUDGMENT

THIS MATTER having come before the court upon Defendants Byme and Reid’s

Motion for Summary Judgment for Dismissal of Plaintiffs’ Claims, the court having before it

the records and files herein, having heard argument of counsel, and having considered the

following:

ORDER ON SUMMARY JUDGMENT - Page 1

Smith

Alhng 1102 Broadway. Plaza, #403

L Tacoma, Washington 98402
ane Tacoma: (253) 627-1091

Seattle: (425) 251-5938
Facsimile: (253) 627-0123

A Professional Services Corporation
Attorneys at Law
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.17 Summary Judgment;

19

20
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1. Defendant Oldfield’s Motion for Summary Judgment;

r

2. Declaration of J. Richard Creatura in Support of Motion for Summary

Judgment;
3. Declaration of Thomas H. Oldfield in Support of Motion for Summary

Judgment;
4. Defendants Byme and Reid’s Motion for Summary Judgment for Dismissal of

Plaintiffs’ Claims;

- 5 - ~Declaration of Kevin Byme in Support of Motion for Summary Tudgment;
6. Declaration of Douglas V. Alling» in Support of Motion for Snmmary
Jndgment; |
7.‘ ‘Defendants Price’s J o}inder in Defendants Byme and Reid’s Motion for

Summary Judgment for Dlsrmssal of Plamnffs Clalms

58. - Jomt Declaranon of Price in Support of J omder n Defendants Byme and -

E Reld s Motlon for Summary Judgment

9. Afﬁdav1t of Steven W. Davies ReJ omdcr in Byrne and Reid’s Motion for

10.  Plaintiffs’ Joint Response in Opposition to Defendant Oldfield’s Motion for

Partial Summary Judgment;
11.  Plaintiffs’ Joint Response to Defendants Price’s Joinder to Motion for

Summary Judgment;
12.  Plaintiffs’ Joint Response to Defendants’ Bymne and Reid’s Motion for |

| Summary Judgment;
Smith '
ORDER ON SUMMARY JUDGMENT — Page 2 Allin g 1102 Broadway Plaza, #403
. L Tacoma, Washington 98402
ane Tacoma: (253) 627-1091

4 Professional Services Corporation  Seattle: (425) 251-5938
Attorneys at Law Facsimile: (253) 627-0123
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13.

Judgment;

3 Declaration of Robert Coleman in Response to Motion for Summary

14. Declaration of Christopher Thayer in Support of Plaintiffs’ Opposition to

Defendants’ Motion for Summary Judgment;

15.  Declaration of Christopher Thayer in Support of Plaintiffs’ Opposition to

Defendant Oldfield’s Motion for Summary Judgment;

16. Declaration of William Stevens; |

17.  Declaration of Lisa Tallman;
=48, -~Declaration of Robart Mitchell;

‘19.. Decl‘aration of Gary Grendahl;

20. Declaration of Tim ’J acobsdn' ‘

21.  Defendants Byme and Re1d s Reply in Support of Motion for Summary

Judgment for Dlsmlssal of Plamtlffs Clau'ns

22. Oldﬁeld s Reply Re: Oldﬁeld s Motlon for Summary Judgment

23. Dcclaratlon of I. Rlchard Creatura;
| - 24, Defendants PncefRepr y in Support of Summary J udgment and

25. vAfﬂdavit of Steven W. Daviés in Reply in Support of Summary Judgment.

NOW, THEREFORE, it is hereby

ORDER_ED ADJUDGED AND DECREED that Defendants Byme and Rexd’s F? Ff

Motion for Summary Judgment is granted.

ORDER ON SUMMARY JUDGMENT - Page 3

Smith
Alling
Lane

A Professional Services Corporation
Attorneys at Law

1102 Broadway Plaza, #403
Tacoma, Washington 98402
Tacoma: (253) 627-1091

‘Seattle: (425) 251-5938

Facsimile: (253) 627-0123
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T IS FURTHER ORDERED, ADJUDGED AND DECREED that all claims by all

(L/ ( /’/'/ «‘/ ‘V "‘”,,-ppL w
Plaintiffs against Defendaa%sﬁyme—and—Reré are dis

. eyt
1?

‘ dgyﬁf

DONE IN OPEN COURT this _;

f\

1"
i
—%

m/ssed with prej ud1ce

May, 2006.] ;’ 1 /

§
4
S
L%
‘rs ,' L—""k\\
.,

Presented by:

SMITH ALLING LANE, P.S.

'DOUGLAS V. EING WSB #1896
Attorneys fgr efendants Byc and Reid

4 e ZP i
o \_M_,C:Z»/ /‘V
sErEY W SHVIEE TF/SLL

ﬁf7ﬂ£fﬂ€;$.lﬁv<./ﬁgséf—

ORDER ON SUMMARY JUDGMENT - Page 4

. - //‘
HLEQ/’\

DERF; 2
INOPEN COURT

MAY 18 2008 }

Pierce Counﬁ Clerk /
» By

DEPUTY .~

Smith -

Alhn g 1102 Broadwa)t Plaza, #403

L Tacoma, Washington 98402
ane Tacoma: (253) 627-1091

Seattle: (425) 251-5938
Facsimile: (253) 627-0123

A Professional Services Corporation
Attorneys at Law
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|| Washington corporation,

| PRICE, husband and wife; THOMAS W. -
|l PRICE and JANE DOE PRICE, husband
‘Il -and wife; JAMES REID and SONJA = = -
1° REID, husband and wife; KEVINM.- . |
.| BYRNE and MARY BYRNE, husband
‘I -and wife; ROBERT COLEMAN and

| ‘Husband and wife; NW, LLC, a

{| ORDER AWARDING DEFENDANTS PRICE

SUPERIOR COURT OF WASHINGTON FOR PIERCE COUNTY

ROBERT R. MITCHELL, LISA
TALLMAN, MITCHELL FAMILY

LIVING TRUST, GARY GRENDAHL, NO. 042 10247 8
JOANN GRENDAHL, OLYMPIC o , .
'CASCADE TIMBER, INC., a Washington ORDER AWARDING
"*Corporation, GM JOINT VENTURE,a |  DEFENDANTSPRICE. . .| ...
- Was ng]tpn Jomnt Venture Partnership, = " REASONABLE EXPENSES,
ROBERT R. MITCHELL, INC., a - 'INCLUDING ATTORNEY’ S

o 'FEES AND COSTS
~ Plaintiff, o
v | S
'MICHAEL A. PRICE and JANE DOE

JANE DOE COLEMAN; THOMASH. E :
QLDFIELD and JANE DOE OLDEIELD, (= = —

C, .
. Washington Limited Liability Company, |-
B ) S ‘Defendants.

This matter havihg come before the court upon the defendants’ Price motion purSuant '
to RCW4.84'. 185 for an award of reasonable expenses, including attorney’s fees and costs,

the court having before 1t the records and files herein, having heard argument of counsel,

1 and having considered the following:

1. Defendant Oldfield’s Mbtion for Surﬁmary Judgment;

COMFORT, DAVIES & SMI TH, PS
REASONABLE EXPENSES, INCLUDING 1901 65 Avenue West, Sulte 200
! s Tacoma, Washington 98466-6225

ATTORNEY’S FEES AND COSTS -1 | (253) 565-3400 - Fax (253) 564-5356
[SWd\04516\0rder.3tty’$ fees] E-mail - Attomeys@cdsps.com




10,
1L
12

LR

15.
16,
YA
18,
19.
20.

ORDER AWARDING DEFENDANTS PRICE

Declaration of J. Richard Creatura in Support of Motion for Summary
Judgment;

Declaration of Thomas H. Oldﬁeld in Support of Motion for Summary

:Judgment;

Defendants Byrne and Reid’s Motion for Summary Judoment for Dismissal
of Plaintiffs’ élglms

Declaration of Kevin Byme in Support of Motion for Summary Judgment;

Declaration of Douglas V. Alling in Support of Motion for Summary
Judgment; ‘

Defendants Price’s Joinder in Defendants Byme and Reid’s Motion for
Summary Judgment for Dismissal of Plaintiffs” Claims; ,

Joint-Deglaration of Price in Support. of Joinder in Defendants Byme and

- “Reid’s Motion for Summary Judgment;

Affidavit of Steven W. Davies Re J omder in Bymne and Reid’s Motlon for
- Summary Judgment,

‘Plaintiffs’ Joint Resgonse in Opposition to Defendant Oldfield’s Motion for .

Partial Summary Judgment;

" .Plalnnffs Joint Response to Defendants Pnce s Jomder to Motlon for

*.. Summary Judgment o . :
- Plaintiffs” Joint Response to Defendants Byrne and Reid’ s Motlon for
SummaryJudgment SR ) , v R
Declaration of Robert Coleman n Response to. Motlon for Summary S

- Judgment; R R

‘14
- - Defendants’ Motion for Summary Judgment

Declaratién of CnnstOp}rer'Thayer in~Sapport of Plamtlffs ‘Opposition to

' Declaratlon of William Stevens;
Declaration of Lisa Tallman;
‘Declaration of Robert Mitchell;

| Declaration of Gary Grendahl;

'Declaration of Tim Jacobson;

‘Defendants Byrne and Reid’s Re ly in Support of Motlon for Summary
" Judgment for Dismissal of Plaintiffs . .

Claims;

COMFORT, DAVIES & SMITH, P.S. .
1901 65™ Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING )
, Tacoma, Washington 98466-6225
ATTORNEY’S FEES AND COSTS -2 (253) 565-3400 - Fax (253) 564-5356

| [swd\04516\order.atty’s fees] E-mail - Attomeys@cdsps.com
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21.  Oldfield’s Reply Re: Oldfield’s Motion for Summary Judgment;

22.  Declaration of J. Richard Creatura;
23, Defendants’ Price Reply in Support of Summary Judgment;
24.  Affidavit of Steven W. Davies in Reply in Support of Summary Judgment;

25.  Defendants’ Price Motion for an Award of Reasonable Expenses, Including
Attorney’s Fees and Costs;

26.  Declaration of Tom Price in Su}IJport of Defendants’ Price Motion for an
Award of Reasonable Expenses, Including Attorney’s Fees and Costs;

27.  Declaration of Steven W. Davies Regarding Attorney’s Fees and Costs;
28, ~ Affidavit of Steven W. Davies; and “ '

_' an Award of Reasonable Expenses, Inc udmg Attorney’s Fees and Costs.
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B ‘Now, therefore, it is hereby v
ORDERED, ADJUDGED and DECREED that the defendants’ Price motion for an

award of reasonable expenses, including attorney s fees and costs; is cv'ranted
Itis further ORDERED, ADJUDGED and DECREED that the defendants Tom Ww.

Price and “Jane Doe” Price are awarded reasonable attorney’s fees in the amount of

ORDER AWARDING DEFENDANTS PRICE COMFORT, DAVIES & SMITH, P.S.
1901 65" Avenue West, Suite 200

REASONABLE EXPENSES, INCLUDING )
s Tacoma, Washington 98466-6225

ATTORNEY’S FEES AND COSTS -3 ' (253) 565-3400 - Fax (253) 564-5356

[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com

29" " Défendants’ Pricé Memorandum in Sup ort of Defendants® Price Motion for |
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- lof Attorneys for Defendants Price
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| SMITH ALLING LANE

$35,066.00, costs in the amount 0f $2,836.81, fora total award of $37,912.52; the defendant
Michael A. Price is awarded reasonable attorney’s fees in the amount of $30,463.00, costs
in the amount of $9.71, for a total award of $30,472.71. Said defendants are entitled to

judgment in the aforementioned sums with interest at the rate of twelve percenf(l?.%) per

annum from today’s date until paid in full.
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COMFORT, DAVIES & SMITH, P.S.
1901 65* Avenue West, Suite 200

ORDER AWARDING DEFENDANTS PRICE

REASONABLE EXPENSES, INCLUDING . Washi 084666225
acoma, as, mgton -02.
ATTORNEY’S FEES AND COSTS -4 (253) 565-3400 - Fax (253) 564-5356

[swd\04516\order.atty’s fees] E-mail - Attorneys@cdsps.com
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ORDER AWARDING DEFENDANTS PRICE
REASONABLE EXPENSES, INCLUDING
ATTORNEY’S FEES AND COSTS -5
[swd\04516\order.atty’s fees]

COMFORT, DAVIES & SMITH, P.S.

1901 65" Avenue West, Suite 200
Tacoma, Washington 98466-6225
(253) 565-3400 - Fax (253) 564-3356
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Comfort Dav1es fff Smlth PS.

Brian T. Comfort T
Steven W. Davies

Michael B. Smith

Brett L. Wittner

November 2, 2005

Christopher L. Thayer, Esq.
Kenneth W. Hart, Esq.
Larson Hart & Shepherd
One Union Square

600 University St Ste 1730
Seattle WA 98101

RE - Mitchell, et al v. Price, et aI/C'R 26(1)
- Pierce Counfy Cause No. 04 21024 78

Dear Mr. Thayer: 4

, As you know, my dlscovery requests have been outstandmg for quite some time. You
agreed to provide me with your chents answers and supportmg documents a number of months
3 ago. Please adVISe as to When I can expect to receive your answers and responses

As to the deposmons of Mlke and Tom Pnce 1 mdlcated to you previously that the1r '

. '.'respectlve schedules are open. If you'can provide me with reasonable notice (approximately -

two weeks) . and a couple of suggested dates, I am conﬁdent that we wﬂl be .able to
accommodate all schedules. .

I have indiCated to you on'a number of occasions that it is our belief that my clients -
should never have been named in this lawsuit. This is especially true in hght of the court’s
order on summary Judgment I can appreciate the court inferring that all discovery must be
. completed before individual parties will be dismissed from this action. Based upon this, I am
sure you can appreciate how anxious my cliénts are to complete discovery. As indicated above,
they are available for depositions and I am anxious for you to review the documents in my
possession so to confirm that the Prices were not managers of any of the relevant entities.
Both Mike Price and Tom Price had very little knowledge relatlve to the actlvmes of

Northwest Commercial Loan Fund.

1901 65th Avenue West, Suite 200 * Fircrest, Washington 98466
Telephone (253) 565-3400 * Fax (253) 564-5356 * E-mail attorneys@cdsps.com



Christopher L. Thayer, Esq.
Kenneth W. Hart, Esq.
Page Two

November 2, 2005

Please give me a call.

- SWD:rel
- “cc: Client
"[swd\04516\thayer3.1tr]

Very truly yours,

‘COMFORT, DAY
| |

Steven W. Davies
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Brian T. Comfort
Steven W. Davies
‘Michael B. Smith

January 5, 2006

Christopher L. Thayer, Esq.
Kenneth W. Hart, Esq.
Larson Hart & Shepherd
‘One Union Square
600 University St Ste 1730
Seattle WA 98101

RE: Mitchell, et al v. Price, et al
Pierce County Cause No. 04 2 10247 8

‘Dear Mr. Thayer: :

This correspondence 18 mtended to conﬁrm our conversatlon occurrmg on Wednesday,
J anuary 4,2006.

My clients will agree to meet informally Wlth you prior to the1r deposition. However,
as I indicated to you, it is their belief that they never should have been included in this lawsuit
and never should have been forced to incur attorney’s fees and costs. Although it is a dismissal
that they ultimately seek, both Mike and Tom Price should be reimbursed for fees and costs

incurred.

You requested contact 1nformat10n for Kerry Keely. Itis as follows:

56716 68™ Avenue Ct. W ' 565-8179 (home)
‘University Place WA 98467 221-2504 (work)

1901 65th Avenue West, Suite 200 ¢ Fircrest, Washington 98466
Telephone (253) 565-3400 ¢ Fax (253) 564-5356 * E-mail attorneys@cdsps.com



Christopher L. Thayer, Esq.-
Page Two
January 5, 2006

Should you have any questions regardmg the above, please do not hesitate to contact me
at your earliest convenience. .

Very truly yours,

COMFORT, DAVIES & SMITH, PS
22

Steven W. Davies

SWD:rel
- cc: Client
[swd\04516\thayer5.ltr]



O7THAY 21 PH L: L7

CTATE (5 s G s o v
STATE G Yo Ol

BY

NO.: 35291-5-1
IN THE COURT OF APPEALS

OF THE STATE OF WASHINGTON
DIVISION II

ROBERT R. MITCHELL, et al,
Appellants

V.

MICHAEL A. PRICE, et al,
Respondents.

DECLARATION OF SERVICE

COMFORT, DAVIES & SMITH, P.S.
Steven W. Davies, WSBA 11566

1901 65™ Ave. W. Ste 200

Fircrest, WA 98466

(253)565-3400

Attorneys for Respondents Price



Danielle S. Mallek, certifies and states as follows:

I am a citizen of the United States of America, a resident of Pierce
County, Washington, over the age of twenty-one (21) years and competent to
be a witness in the above-entitled cause.

That on the 21% day of May, 2007, I forwarded a true and correct copy
of the Responsive Brief of Respondents Price by facsimile and on the 22™ day
of May, 2007, I forwarded a true and correct copy of aforesaid document by
either ABC Legal Messenger or first class mail in connection with the above-

captioned matter to the following address :

J. Richard Creatura, Esq Douglas V. Alling, Esq
Gordon Thomas Honeywell Smith Alling Lane, PS
Malanca Peterson & Daheim LLP 1102 Broadway Plaza, #403
1201 Pacific Ave., Ste. 2100 Tacoma, WA 98402
Tacoma, WA 98401-1157 Via legal messenger

Via legal messenger

Charles K. Wiggins, Esq.

Wiggins & Masters PLLC

241 Madison Ave. N

Bainbridge Island, WA 98110-1811
Via first class mail and

facsimile to (206) 842-6356

I declare under the penalty of perjury of the laws of the state of
Washington that the foregoing statement is true and correct.
Dated at Fircrest, Washington this 21* day of May, 2007.

Dht AN aiae_

Danielle S. Mallek




	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

